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In the District Court of the United States for the 
Northern District of California, Southern Divi- 
sion 

No. 26833-H 


DIAMOND FOTOPULOS and THOMAS FOTO- 
PULOS, and JOAN FOTOPULOS, Minors, 
by and Through Their Guardian ad htem, DIA- 
MOND FOTOPULOS, 


Plaintiffs, 
VS. 
THE UNITED STATES OF AMERICA, 
Defendant. 


COMPLAINT FOR DAMAGES UNDER 
FEDERAL TORT CLAIMS ACT 
Plaintiffs complain of the defendant above named 
and for cause of action allege: 


ie 


That at all times herein mentioned a certain 
Charles A. Bailey was an employee of a federal 
agency of the United States of America, defend- 
ant herein, to-wit: a soldier for the Army of the 
United States, and was acting im the course and 
scope of said employment. 

JBL 

That the City and County of San Francisco, State 
of California, where an accident, hereinafter al- 
leged, occurred, is located 1n and 1s a part of the 
Northern Distnct of California, Southern Divi- 
sion, and by reason thereof is within the juris- 
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diction of the above-entitled United States Dis- 
trict Court. 
III. 

That plaintiff Diamond Fotopulos is the widow 
of Peter Fotopulos, deceased, and that she and 
the said deceased intermarried on the 24th day [1*] 
of November, 1935, and ever since were hushand 
and wife to the date of the death of the said Peter 
Fotopulos on the 10th day of January, 1947; that 
Thomas Fotopulos, aged ten (10) years and Joan 
Fotopulos, aged nine (9) years, are the children 
of Diamond Fotopulos and Peter [Fotopulos, de- 
ceased; that before the complaint herein was filed 
Diamond Fotopulos was appointed Guardian ad 
litem of Thomas Fotopulos and Joan Fotopulos, 
minors, for the purpose of representing and act- 
ing for them as plaintiffs in the prosecution of 
this action; that all of the plaintiffs were and are 
residents of San Mateo County, State of Cali- 
fornia, which county is within the Northern Dis- 
trict of California, Southern Division, and within 
the jurisdiction of the above-named United States 
District Court. 

IV. 

That Van Ness Avenue and Bush Street are 
public streets and thoroughfares in the City and 
County of San Francisco, State of California. 


Ws 
That on the 23rd day of December, 1946, at the 
hour of 9:30 a.m. of said day, the said Peter Foto- 


* Page numbering appearing at foot of page of original 
certified Transeript of Record. 
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pulos was driving his Dodge automobile heht truck 
in a northerly direction on Van Ness Avenue neat 
Bush Street and at the same time and place the 
defendant, The United States of America, by and 
through Charles A. Bailey, an employee of one of 
its federal agencies, to-wit: the Army of the United 
States, acting in the course and scope of lis em- 
ployment, did so carelessly, neghgently and reck- 
lessly drive and operate a certain truck owned by 
the Post Motor Pool, United States Army, an 
agency of the defendant above named, in a north- 
erly direction, so as to cause the said Army truck 
to collide with the hght automobile truck of Peter 
Fotopulos, deceased; that as a proximate result 
of said neghgence, carelessness and recklessness of 
said Charles A. Bailey, the said Peter Fotopulos, 
deceased. was caused to sustain personal injuries 
which said injuries caused his death on the 10th day 
of January, 1947. 
VI. 


That by reason of the death of the said Peter 
Fotopulos, the plaintiff, Diamond Fotopulos has suf- 
fered, through said death, the loss of her husband 
and his society, comfort, support and services to 
her; [2] that the said plaintiffs Thomas Fotopulos 
and Joan I’otopulos, minors, the children of the said 
Peter Fotopulos, deceased, were thereby deprived 
of the care, nurture, training, society, support and 
education of their father. 

Wali, 

That bv reason of the said negligence, careless- 

ness and recklessness of the said defendant, The 
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United States of America, by and through one of 
its agencies’ employees and as a proximate result 
thereof, plaintiffs have been damaged in the ag- 
gregate sum of One hundred thousand ($100,000.00) 
Dollars. 

Wherefore plaintiffs pray judgment against the 
defendant as follows: 

1. For the sum of One hundred thousand ($100,- 
000.00) Dollars together with their costs herein ex- 
pended. 

2. Hor such other and further relief as to the 
Court may appear meet and proper. 


CARROLL 8. BUCHER, 
Attorney for Plaintiff. 
State of California, 
City and County of San Francisco—ss. 


Diamond Fotopulos, being duly sworn on her oath 
deposes and says: that she is one of the plaintiffs 
in the above-entitled action; that she has read the 
foregoing Complaint and knows the contents 
thereof that the same is true of her own knowledge, 
except as to the matters therein alleged on infor- 
mation or belief, and as to such matters she believes 
it to be true. 


/s/ DIAMOND FOTOPULOS. 
Subscribed and sworn to before me this 28th day 
of January, 1947. 
ALFRED D. MARTIN, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
[Endorsed]: Filed Jan. 29, 1947. [3] 
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ANSWER 
Now comes the defendant and answering the com- 
plaint herein denies and alleges as follows: 
E 
Denies all the allegations of paragraphs I, II, 
VI and VII. 
slaty 
Answering paragraph V, denies all the allega- 
tions thereof except that it 1s admitted that on 
the 28rd day of December, 1946, at or about the 
hour of 9:00 a.m. said Peter Fotopulos was driv- 
ing his Dodge lhght truck automobile in a north- 
erly direction on Van Ness Avenue near Bush 
Street. [4] 
For a further and separate defense, defendant al- 
leges: 
lis 
That said Peter Fotopulos was careless and neg- 
hgent in and about the matter set forth in said 
complaint and carelessly drove and operated his 
automobile and that said carelessness and negli- 
fence of Peter Fotopulos was the proximate cause 
of the alleged damages and proximately contrib- 
uted thereto. 
Wherefore defendant prays that the action be 
dismissed and that it have its costs incurred herein. 
/s/ FRANK J. HENNESSY, 
United States Attorney, 
Attorney for Defendant. 
By R. B. MeMILLAN, 
Assistant U. 8. Attorney. 
[Endorsed]: Filed Sept. 19, 1947. [5] 
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Excerpt from Federal Bureau of Investigation 


REPORT OF MATTHEW J. LIGHTBODY 
San Francisco, 11-17-47. 


Diamond Fotopulos, et al. No. 26833 


*% % ae 
10/28/47. 


‘Dr. John J. Kingston, Coroner, 650 Marchant 
Street. 

‘Autopsy 1/10/47 by Dr. Milton Rosenthal, 85814 
Clayton, 8S. F. 

‘‘Case No. 91—Necropsy Department. 

The subject 1s a well developed, somewhat obese, 
adult white male appearing about 49 years of age. 
There is slight rigor mortis and well developed 
hypostasis. There is a 20 cm. verticle, right ab- 
dominal surgical wound, held together by clips, 
and lateral to this wound is a wound of an ileos- 
tomy. There is no subcutaneous ecchymosis. 

Incision: Made into a peritoneal cavity which 
contains about 500 cc. of yellow green pus which 
is distributed in the right colonic gutter and over 
the dome of the right lobe of the liver. There is a 
corresponding acute inflammatory change with dis- 
coloration, fiber deposition on the fat and ascent- 
ing colon and dome of the liver in this region, but 
the peritonitis does not extend elsewhere. There 
is no walling off of a sub-spenic abscess. Dis- 
section of the region and of the vessels show the 
following: About the first 30 cm. of the ascending 
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colon show a colonic wall which is thin, necrotic, 
and hemorrhagic. About 12 em. above the cecum 
a three cm. perforation has been sutured; it appears 
not to have disrupted. Off the cecum itself there is 
another suture perforation, about 1 cm. in size, it 
is also intact. There is the stump of an appendix 
recently removed with a purse-string suture. The 
region of the cecum is also involved in the peri- 
tonitis. About 20 em. from the ilo-cecal valve 
the ileum has been introduced into the ileostomy 
stab wound and the ileostomy appears to be func- 
tional without perforation. The considerable amount 
of ileocecal fat and retoperitoneal fat in the re- 
gion shows a great deal of—with induration, pete- 
chial hemorrhages, and other evidences of subacute 
inflammation. [6] No neoplastic tissue is found im 
the vessels about this region and they contain no 
thrombi. The pelvic veins, inferior vena cava, as 
well as the corresponding arteries are dissected out 
and the inferior mesenteric vein and artery, par- 
ticularly, contain no thrombi, nor do the other 
vessels in this region. 

Liver: The liver is of normal size and configu- 
vation. The peritonitis on this surface has been 
described. The organ itself has normal color and 
architecture except for ill defined areas of yellow 
discoloration of the toxic type. The bilhary tract 
is not remarkable. The pancreas shows no hemor- 
rhage or necrosis, although there is some post mor- 
tem autolysis. The Spleen is not enlarged. The 
stomach contains a small amount of chyme without 
unusual odor. The result of the gast1o-intestinal 
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tract shows moderate dilitation, particularly of the 
small intestine. This is not an advanced ileus. 

Kidneys: The kidneys are of normal size and 
contour. The left kidneys contain two rather large 
atherosclerotic cysts with thin smooth walls and 
one contains some brown puepatious, necrotic mate- 
rial. There is no grossly visible inflammatory re- 
action, although the tissue is pale, the cortices are 
regular and well differentiated. The ureters are 
not thickened or dilated. The bladder contains a 
small amount of turbid yellow urine. The mucosa 
is smooth and white. The femoral veins are opened 
and the more distal portions are milked. No 
thrombi are expressed. 

Heart: The heart is of normal size and configu- 
ration. The coronary arteries show moderate athe- 
rosclerosis without occlusion. The myocardium 
shows no degeneration, fibrosis, or necrosis. ‘The 
valvular configuration is not remarkable. The pul- 
monary vessels contain no thrombi. The lungs show 
moderate congestion and adema, particularly in hy- 
postatic regions. The bronchi and treachea are 
empty. 

Diagnosis: Perforations and necrosis of ascending 
colon, probably traumatic, with acute subdurative 
peritonitis. Operative repair of perforations and 
operative ileostomy. Appendectomy. 

Pathological Department—Dr. Jesse Carr. 

Coronary System: Sections show an unusual de- 
eree of sclerosis in all [7] the branches. There is 
also an advanced sclerosis of the splenic artery. 
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Bowel: The bowel and liver are as described 
by the autopsy surgeon and the ruptures of the 
bowel are closed by catgut sutures. The howel ad- 
jacent to and in the areas of necrosis and suture 
show a hemorrhagic discoloration with a loss of 
structure, but there is no direct evidence of trauma 
seen here at this time. 

Diagnosis: Perforation of the ascending colon 
with surgical intervention and generalized peri- 
tonitis. Toxic degeneration of the viscera. 

Microscopic—Dr. Jesse E. Cart. 

Coronaries: The coronary arteries show only a 
moderate schlerosis of the lumina and are patent. 
There are thrombi excepting in one artery where 
there is an aginal thrombosis of a portion of the 
lumen and a few erethrocytes and leukocytes ad- 
here to one side of the vessel wall. 

Bowel: Section of the bowel show a mueosa 
which is degenerating but which shows no infec- 
tion. This mucosa is degenerating apparently be- 
cause it is cutting off the circulation terminally 
but not early. From the basal layer of the mu- 
cosa and muscularis mucosa out the muscularis and 
mucosa show a gradually increasing grade of fibrino- 
purulent exudate and infiltration and the majority 
of the pathological change seen in these sections if 
first in the peritoneum, which :t is oldest, and then 
extending into the muscle where it is more grad- 
ually developing. The lesions have not yet reached 
into the mucosa in an inflammatory sense. 

Diagnosis: Peri-typhhtis, with perforation of the 
cecum and generalized peritonitis. 
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Operating Record—St. Francis Hospital, Janu- 
ary 8, 1947, Dr. Russell C. Ryan. 

Pre-operative Diagnosis: Acute appendicitis. 

Surgeon: Dr. Russell C. Ryan. 

Assistants: Dr. Musser, D1. Charlton. 

Details: Five days ago, this patient states that 
he had sudden abdominal pain, suggestive of an 
appendix, but for the four ensuing days took [8] 
cathartics and otherwise treated himself. He claims 
that prior to this he felt in perfectly good health. 
On the fifth day he was seen by Doctor Musser and 
ordered into the hospital. At that time he had 
severe and marked tenderness over his gall blad- 
der region and in the lower right abdominal quad- 
rant, where there was definite guarding and re- 
bound tenderness. Rectal examination was nega- 
tive. The man had an exceedingly fat abdominal 
wall and palpation at best was difficult. Tentative 
diagnosis of an acute appendix was made, although 
the possibility of a secondary cholecystitis was 
borne in mind. On the sixth day, and being no 
better, the patient agreed to an operation. 

A right parallel rectus incision was made and 
on entering the abdomen there was a considerable 
amount of fluid. The appendix was found, and 
aside from a moderate amount of infection, was 
otherwise normal. It was routinely removed. A 
large mass, fully the size of an adult fist, was 
found in the upper center abdomen but rather 
deep. This mass had perforated and there was 
pus and fecal matter. The area was walled off and 
with a considerable amount of difficulty the mass 
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was removed. It appears to be a large diverticu- 
lum surrounded with omentum, but by reason of 
the further widespread and rather nodular eleva- 
tions over the posterior abdominal wall, the pos- 
sibility of a malignancy cannot be ruled out until 
a pathological report is obtained. The mass was 
enucleated, a toilet of the peritoneum attended to, 
and opening in the bowel from which issued fecal 
matter was closed in two layers of sutures. ‘This 
apparently was about two inches long and an inch 
wide and seemed to be the base of the abscess men- 
tioned above. After closing the bowel, the under- 
signed felt that there was a great question as 
to whether o1 not this bowel would open again or 
become obstructed; for this reason, brought the 
cecum to the abdominal wall and opened it (cecos- 
tomy). A drain was inserted deep under the ab- 
dcmen, a generous quantity of penicillin was dis- 
pensed, as well as an equally generous amount of 
sulfa powder. The peritoneum was closed with 
two strands of No. 2 plain and fascia with stain- 
less steel wire. [9] Retention sutures were placed 
and the skin closed with clips. 

Pathological Report—st. Francis Hospital—Jan- 
vary 8, 1947. Dr. kK. aS) reborn (i). 

Patient—Vcter Iotopulos. 

This specimen consists of an irregular mass of 
hemorrhagic, fibro-fatty tissue 9.5 x 4.0 cm. m 
size and an appendix 6.- x 0.5 cm. im size. The 
Inass of fat contains a large area oi hemorrhage 
and necrosis with a soft, shaggy lining and meas- 
uring approxunately 5.5 x 3.5 um. ‘There are addi- 


sy 
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tional adjacent patches of hemorrhage in this tis- 
sue. There are no evidences of tumor. One area 
of the specimen bears a fairly wide patch of 
fibrinous exudate on the surface. The appendix 
shows much fibrosis surrounding a pin-point lumen 
with a small amount of fecal matter in the more 
widely patent lumen of the proximal half of the 
organ. There is no evidence of active inflammation 
grossly. 

Microscopic Diagnosis: Acute peritonitis with 
multiple abscesses, hemorrhage, and organization 
in fat. Healed appendix. 

Note: There is no evidence of tumor nor of spe- 
cific infection. 

Roentgen Department—St. Francis Hospital— 
January 8, 1947. Dr. P. A. Miller. 

Case No. 71236—Mr. Fotopulos. 

Flat film of abdomen reveals no evidence of path- 


ology. 
[icndorsed|: Filed Jan. 27, 1948. [10] 


[ litle of District Court and Cause. | 
ORDER 


This case having been tried, argued, briefed and 
submitted for decision; and thereafter the court of 
its own motion having ordered the cause re-opcned 
for the introduction of further and additional tes- 
timony with respect to the earnings of the deceased 
husband, Peter Fotopulos; 
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Now, therefore, the court being fully advised 
in the premises, finds: 

(1) That on the 23rd day of December, 1946, 
on Van Ness Avenue near Bush Street, the de- 
fendant United States of [11] America, acting by 
and through its agents and servants, was negli- 
gent and the said negligence proximately caused 
and contributed to the injuries sustained by the 
said Peter Fotopulos which ultimately resulted in 
his death and that said death was proximately 
caused by the injuries sustained as aforesaid, 

(2) That the deceased left surviving him his 
wife, together with two surviving children, Thomas 
Fotopulos and Joan Fotopulos, aged ten and nine 
years, respectively, plaintiffs herein, and that the 
wife herein and said children were and are entirely 
dependent upon deceased for their support and 
maintenance ; | 

(3) That plaintiffs are entitled to the sum of 
$90,000 as and for compensatory damages. 

Wherefore, It Is Ordered that judgment be en- 
tered in favor of plaintiffs in the amount of $50,- 
000; plaintiffs to prepare findings of fact and con- 
clusions of law. 


Dated: April 9th, 1948. 


GEORGE B. HARRIS, 
United States District Judge. 


[Endorsed]: Filed Apr. 9, 1948. [12] 
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FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The complaint herein was filed under the provi- 
sions and in accordance with the ‘‘Federal Tort 
Claims Act’’ of the United States of America of 
August 2, 1946, and this cause came on regularly 
for trial on the 4th day of December, 1947, before 
the Court without a jury, a jury not being allowed 
under the terms of said act. 

Carroll 8. Bucher, Esq., appeared as attorney 
for the plaintiffs and Frank J. Hennessy, Esq., 
United States Attorney, and Rudolph J. Scholz, 
Esq., Assistant United States Attorney, appeared 
as attorneys for the defendant. 


FINDINGS OF FACT 


Krom the evidence introduced the Court finds the 
facts as follows, to-wit: 

1. That on the 23rd day of December, 1946, Pe- 
ter Fotopulos was of the age of 49 years and his 
life expectancy was [13] then 23.36 years. 

2. That on said day he was the husband of 
Diamond Fotopulos, one of the plaintiffs herein and 
was the father of Thomas F. Fotopulos and Joan 
E’. b‘otopulos, minors, who are also plaintiffs herein. 

3. That on said day Diamond Fotopulos was of 
the age of 29 years, Thomas F. Fotopulos was of 
the age of 10 years and Joan F. Fotopulos was 
of the age of 9 years. 

4. That the said Peter Fotopulos and Diamond 
Fotopulos were married on November 24, 1935, and 
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on the 23rd day of December, 1946, the said Peter 
Fotopulos was the sole support of his wife, Dia- 
mond Fotopulos, and his children, Peter F. Foto- 
pulos and Joan I. Fotopulos, plaintiffs herein. 

). That on December 23, 1946, Van Ness Ave- 
nue and Bush Street were and are public streets 
and thoroughfares in the City and County of San 
Francisco, State of California. 

6. That the City and County of San Francisco, 
State of California, is located in and is a part of 
the Northern District of California, Southern Di- 
vision, and is within the jurisdiction of this United 
States District Court. 

7. That the said Diamond Fotopulos was duly 
and legally appointed guardian ad ltem of the 
said Peter F. Fotopulos and Joan F. Fotopulos, 
minors, Dlaintiffs herein and all of the plaintiffs 
were, on December 23, 1946, and now are residents 
of San Mateo County, California, which county is 
within the jurisdiction of this court. 

8. That on the 23rd day of December, 1946, one 
Charles A. Bailey was an employee of a federal 
agency of the United States of America, defend- 
ant herein, to-wit: a soldier of the Army of the 
United States. 

9. That on the 23rd day of December, 1946, at 
about the hour of 9:30 a.m. of said day, the said 
Peter Fotopulos was driving [14] a Dodge auto- 
mobile Lght truck in a northerly direction on Van 
Ness Avenue near Bush Street in said City and 
County of San Francisco, State of California, and 
at the same time and about the same place the 
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said Charles A. Bailey was driving a truck belong- 
ing to the Ft. Mason Post Motor Pool, United 
States Army, which was then an agency of the 
United States of America, defendant herein; that 
at said time and place the said Charles A. Bailey 
was acting in the course and scope of his employ- 
ment as an employee of the said United States 
Army, the agency of the defendant herein. 

10. That on the said 23rd day ot December, 
1946, as aforesaid, the said Charles A. Bailey, while 
acting in the course and scope of his employment 
as an employee of the said United States Army, 
did carelessly, negligently and recklessly drive and 
operate the said Army truck in a northerly direc- 
tion on Van Ness Avenue so as to cause the said 
army truck to collide with the said Dodge truck 
then being driven and operated by the said Peter 
fotopulos. 

11. Taoat as a proximate result of the said col- 
hsion caused by the negligence, carelessness and 
recklessness of the said Charles A. Bailey, while 
acting in the scope and course of his employ- 
ment, the said Peter Fotopulos sustained personal 
injuries consisting of a blow on the upper part 
of his abdomen, the force of which being trans- 
mitted inwardly caused a thrombosis in one of the 
mesenteric blood vessels. This interruption in the 
circulation to a portion of the transverse colon 
then proceeded to a necrosis of a portion of the 
wall of the transverse colon resulting in a perfo- 
vation of the latter; that the said Peter Fotopulos 
was operated on January 8, 1947, by Russell Rvan, 
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M.D., and died on January 10, 1947, of a general- 
ized peritonitis and a perforated transverse colon; 
that the said generalized peritonitis and ruptured 
colon were the sole and proximate result of the 
injuries sustained by him on December 23, 1946, and 
the sole and proximate result [15] of the negligence, 
carelessness and recklessness of the said Charles A. 
Bailey, while acting in the scope and course of his 
employment, as aforesaid. 

12. That during the period between the accident 
on December 23, 1946, and the death of Peter Foto- 
pulos on January 10, 1947, he, the said Peter Fo- 
topulos, continually complained to his wife and 
family of abdominal pains and consulted a physi- 
clan on January 3, 1947, who prescribed medicine 
for him. 

13. That up to the time of the occurrence of 
the said collision and injury and continuously for 
an extended period prior thereto, the said Peter 
Fotopulos had been sound of body, physically ro- 
bust and in good health. 

14. That the said Peter Fotopulos was not catre- 
less or negligent in or about the accident afore- 
said and did not operate the said Dodge truck in 
a careless or negligent manner and that no negli- 
gence or carelessness and no act or deed of the said 
Peter Fotopulos in any manner was the proximate 
cause of or proximately or in any manner contrib- 
uted to the said accident. 

15. That at the time of the aforesaid accident 
Peter Fotopulos was the sole owner and manager 
of a business known as the ‘'P. F. Casing Co.,”’ 
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and for a number of years prior thereto had been 
engaged in the active operation and development of 
said business. 

16. That the net earnings of the said Peter fo- 
topulos from the said business for the year 1943 
amounted to $7,552.55; for the year 1944 amounted 
to $12,262.56; for the year 1945 amounted to $15,- 
195.92 and for the year 1946 amounted to $18,- 
316.08. 

17. That after the death of the said Peter Fo- 
topulos, nis widow, a plaintiff herein, attempted to 
continue the operation of the said business but that 
the personal service contributed by the decedent 
to the said business during his lifetime proved 
te be an essential asset to the said business and 
following his death [16] it became impossible for 
his widow to operate the same except at a loss and 
she then terminated the same and received no value 
therefor. 

18. That the said Diamond F'otopulos, plaintiff 
herein, has no property or income separate and 
apart from her community interests and she and 
her two children, plaintiffs herein depended solely 
upon Peter Fotopulos for their support. 

19. That all of the allegations contained in the 
plaintiffs’ complaint herein are sustained by com- 
petent evidence and are true and each and every 
one of the denials and averments contained in the 
answer of the defendant are unsupported by the 
evidence and are untrue. 

20. That plaintiffs were damaged by reason of 
the accident to and the death of Peter Fotopulos 
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and by reason of the negligence of the defendant 
and its servant and employee Charles A. Bailey in 
the sum of $50,000.00. 


CONCLUSIONS OF LAW 


From the foregoing facts the Court concludes: 

That plaintiffs are entitled to judgment against 
the defendant for the amount of $50,000.00 with in- 
terest at the rate of 4% per annum from the date 
of judgment until paid, and for their costs herein 
expended. 


Let judgment be entered accordingly. 
Done in open Court this 25th day of May, 1948. 


GEORGE B. HARRIS, 
Judge of the U. S. District 
Court. 
[Endorsed]: Lodged 5/17/48. Filed May 28, 
1948. [17] 
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In the District Court of the United States for the 
Northern District of California. Southern Div1- 
slon 

No. 26833-H. 

DIAMOND FOTOPULOS and THOMAS FO- 
TOPULOS and JOAN F. FOTOPULOS, Mi- 
nors, by and Through Their Guardian ad litem, 
DIAMOND FOTOPULOS, 


iP lepine ss 
VS. 
THE UNITED STATES OF AMERICA, 
Defendant. 
JUDGMENT 


This cause came on regularly for trial before the 
Court sitting without a jury on the 4th day of De- 
cember, 1947, Carroll S. Bucher, Esq., appeared tor 
the plaintiffs and Frank J. Hennessy, Esq., United 
States Attorney, and Rudolph J. Scholz, Esq,, 
Assistant United States Attorney, appeared as at- 
torneys for the defendant, and the Court having 
heard tie testimony, and having examined the 
proofs offered by the respective parties, and the 
Court being fully advised in the premises, and 
having filed herein its findings of fact and con- 
clusions of law, and having directed that judg- 
ment be entered in accordance therewith; now, 
therefore, by reason of the law and findings afore- 
sald: 

It ls Hereby Ordered, Adjudged and Deereed: 

1. That plaintiffs have judgment against the 
defendant in the sum of $50,000.00 with interest 
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thereon at the rate of 4% [18] per annum from 
date hereof until paid. 

2. That plaintiffs have judgment against the 
defendant for their costs herein taxed at $27.00. 


Dated this 25th day of May, 1948. 


GEORGE B. HARRIS, 
Judge of the U. S. District 
Court. 


[indorsed]: Entered in Civil Docket May 25, 
1948. Filed May 25, 1948. [19] 


[Title of District Court and Cause. | 
NOTICE OF APPEAL 


To the Plaintiffs in the above-entitled action and 
to Carroll 8. Bucher, Attorney for the Plain- 
tiffs: 

You and each of you will please take notice that 
the defendant in the above-entitled action hereby 
appeals to the United States Circuit Court of Ap- 
peals for the Ninth Circuit from the final judg- 
ment given, made and entered in the above-entitled 
action and from the whole thereof, which judg- 
ment was entered and dated May 26, 1948. 


Dated: July 21, 1948. 


/s/ FRANK J. HENNESSY, 
United States Attorney, 
Attorney for Defendant. 


[Endorsed]: Filed July 22, 1948. [20] 


Diamond Fotopulos, et al. 23 


[Title of District Court and Cause. | 


PRAECIPE FOR PREPARATION OF 
RECORD ON APPEAL 


‘lo the Clerk of the above-entitled Court: 

Defendant having filed herein its Notice of Ap- 
peal in the above-entitled action, you are hereby re- 
quested to prepare record on appeal consisting of 
the following: 

1. Complaint. 

2. Answer. 

). ‘Transcript of Proceedings in the District 
Court. 

6. Medical Reports Offered by the Defendant. 

7. Trial Court’s Opinion. 

8. Findings of Fact and Conclusions of Law. 

9. Judgment. 

10. Appellant’s Statement of Pcints. 

11. Notice of Appeal. 

12. Clerk’s Certificate of Transcript and Entry 
of Lodging Transcript with Clerk of Appellate 
Court. 

FRANK J. HENNESSY, 
United States Attorney, 
Attorney for Defendant. 


[Endorsed]: Filed Aug. 20, 1948. [21] 
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[Title of District Court and Cause. ] 


STATEMENT OF POINTS TO BE RELIED 
UPON ON APPEAL 

‘the Trial Court erred. 

1. in finding the defendant United States of 
America negligent in the operation of its vehicle; 

2. In finding Peter Fotopulos was not guilty of 
contributory negligence; 

3. In finding that his death was caused by the 
collision ; 

4. In excluding evidence of other accidents or 
sickness ; 

o. in not finding how much of the disability 
resulted from the injury and what disability re- 
sulted from other causes ; 

6. In awarding excessive damages; 

7. In that there is insufficiency of evidence to 
justify the trial Court’s decision. 


Dated: August 20th, 1948. 
/s/ FRANK J. BENNESSY, 
United States Attomey, 
Attorney for Defendant. 
[indorsed]: Filed Aug. 20, 1948. [22] 
[Litle of District Court and Cause. ] 
ORDER EXTENDING TIME TO DOCKET 
Good cause appearing therefor, it is hereby Or- 
dered that the Appellant herein may have to and 
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including October 9, 1948, to file the Record on 
Appeal in the United States Circuit Court of Ap- 
peals in and for the Ninth Circuit. 
Dated: August 26, 1948. 
MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed] Filed Aug. 26, 1948. [23] 


[Title of District Court and Cause. | 
ORDER EXTENDING TIME TO DOCKET 


Good cause appearing therefore, it is hereby Or- 
dered that the Appellant herein may have to and 
including October 19, 1948, to file the Record on 
Appeal in the United States Circuit Court of Ap- 
peals in and for the Ninth Circuit. 

Dated: October 8, 1948. 


GEORGE B. HARRIS, 
United States District Judge. 


[Endorsed]: Filed Oct. 8, 1948. [24] 
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District Court of the United States, 
Northern District of California 
CHRTIFICATE OF CLERK 

I, C. W. Calbreath, Clerk of the District Court 
of the United States, for the Northern Distriet of 
California, do hereby certify that the foregoing 24 
pages, numbered from 1 to 24, inclusive, contain 
a full, true and correct transcript of the records 
and proceedings in the case of Diamond Fotopulos, 
et al., Plaintiffs, vs. The United States of America, 
Defendant, No. 26833-H, as the same now remain 
on file and of record in my office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on 
appeal is the sum of $6.00 and that the said amount 
has been charged against the United States of 
America. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court 
at San Francisco, California, this 16th day of Octo- 
ber, A.D. 1948. 


[Seal ] C. W. CALBREATH, 
Clerk.[25] 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia 

Before: Hon. George B. Harris, Judge. 

No. 26833-H 


DIAMOND FOTOPULOS, et al. 
Plaintitfs, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


REPORTER’S TRANSCRIPT 


Thursday, December 4, 1947 
Friday, December 5, 1947 


Appearances: For Plaintiffs: Carroll 8S. Bucher, 
Esq. For the United States: Rudolph J. Scholz, 
Esq., Assistant United States Attorney. [1*] 


Thursday, December 4, 1947, 10:00 A.M. 


The Clerk: Case of Fotopulos vs. U. S. for 
trial. 

Mr. Bucher: This is a case involving the death 
of one Peter Fotopulos. 

The Court: What is the gentleman’s name? 

Mr. Bucher: Peter Fotopulos. The suit is 
brought by his widow, Diamond F'otopulos, in her 
own behalf, and as guardian ad litem of their two 
minor children. The testimony, we believe, will 
show—— 


* Page numbering appearing at foot of page of original certified 
Reporter’s Transcript. 
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The Court: Has a jury been waived? 

My. Bucher: ‘The jury is not allowed under 
Federal Court Case Act, 

he Court: Yes. 

My. Bucher: Shall L proceed? 

The Court: Yes, you may. 

Mr. Bucher: The evidence, we believe, will show 
that on December 23, 1946, a little less than a vear 
ago, the deceased was driving his hght Dodge pick- 
up truck north on Van Ness Avenue, and as he ap- 
proached the intersection of Van Ness and Bush 
Streets, going north, the red stop light was against 
him, and he was in the inner lane, or next to the 
street car tracks, there being two driving lanes 
in addition to the street car tracks on Van Ness. 
Another truck was abead of him in the same lane 
of tratfic, which had already stopped for the red [2] 
hght. The deceased stopped his truck behind the 


truck ahead of him, and after he came to a stop, 
an Army truck, driving in the same direction and 
following him, collided with the rear end of his 
Dodge truck, forcing him into the rear end of the 
truck ahead of him, damaging both the front and 
rear of the Dodge truck, and causing injuries which 
resulted in his death. The accident occurred, as 
1 say, on December 23rd. 

Lhe evidence will show that he entered the St. 
Hyancis Hospital on January 7, a matter of two 
weeks later, that he was operated on January 8th 
by Dy. Russell Ryan and died on January LO, 1947. 
A stipulation has been entered into between counsel, 
which 1 shall file, admitting these facts: that at 
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the time of the accident, Peter Fotopulos was 
driving the Dodge pick-up truck involved in the 
accident, that he was then of the age of 49 years, 
and that his life expectancy on December 23, the 
day of the accident, was 23.36 years; that he was 
married to the plaintiff and guardian ad litem on 
November 24, 1935; that he left surviving him 
his widow, aged 29 years, and two children, ‘Thomas 
F. Fotopulos, aged 10 years, and Joanne F'otopulos, 
aged 9 years; that he died on January 10, 1947; 
that at the time of the accident he was the sole 
owner of the business known as the P. I’. Casing 
Company; that the net earnings of Peter Fotopu- 
los upon which he paid E'ederal income taxes were 
as follows: For the year 1943, $7872.55. Now the 
year 1944 is omitted from this, because we haven't 
that [3] record. But for the year 1945, his earn- 
ings were $15,195.92. And for the year 1946, $18.,- 
574.76. further, that the plaintiff, who is the 
widow of Peter Fotopulos, has no property or 
income separate and apart from her community in- 
terest. 

May I file the stipulation at this time? 

The Court: Yes. 

Mr. Bucher: That, if the Court please—— 

The Court: Is that stipulation signed by the 
Government’s counsel ? 

Mr. Scholz: Yes, your Honor, it is signed by 
myself on behalf of Frank Hennessy. If Your 
Honor please, 1 would hke to make just a brief 
opening statement. May I use your map for the 
purpose of this? 
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Mr. Bucher: Yes. 
Mr. Scholz: It will be offered in evidence later ? 
Mr. Bucher: Yes, it will be. We prepared a 
map ot the intersection. 
(Map was then fastened to the blackboard.) 
Mr. Scholz: lf your Honor please, the Govern- 
ment’s evidence will show that the Chevrolet lght 
truck, 6 x 6, had stopped at Sutter Street, back 
here (ndicating). Jt is not shown on this diagram. 
then it proceeded approximately 15 miles an hour 
down Van Ness Avenue, along the inner lane of the 
east side of Van Ness Avenue, proceeding down 
here (indicating). [4] ‘That Fotopulos’ pick-up 
truck had been going along the outer lane, and 
that as it approached the safety zone indicated here 
(indicating), the Dodge pick-up sharply turned in 
front of the Army vehicle; that another vehicle 
had stopped because of the hghbt, red light, here, 
and then went on, and nobody ever saw it any 
more. So that’s out of the picture. ‘That imme- 
diately upon the driver of the Army vehicle see- 
ing this truck of Mr. Fotopulos cut in, applied his 
brakes in an attempt to slow, to stop the car to 
avoid hitting it. He succeeded, except that it caused 
a shght blow on the left rear sill of the Fotopu- 
los car. In other words, the mght front bumper 
of the Army vehicle hit the left rear of the Fotopu- 
los car. It was a shght blow, and there was prac- 
tically no damage done to either car because of the 
impact. lhe only damage to the Government ve- 
hicle was a scratch on the nght front bumper, or 
more of a displacing of a little paint. The dam- 
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age to the Fotopulos car was very slight, although 
a bill will be presented showing a great deal of 
damage; but we will show it wasn’t caused by this 
impact. 

Therefore, the evidence of the Government will 
show that the damages, 1f any in this case, were 
caused by the negligence and the sole neghgence 
of Mr. Fotopulos in cutting in from his lane in 
front of the Army vehicle, without taking proper 
precautions, and without safety. As Mr. Bucher 
stated, the accident happened on December 23, 1946, 
and that following an [5] operation, Mr. Fotopu- 
los died on January 10, 1947. Whether or not his 
death could have been caused by that accident, L 
say 1s problematical. I assume that the plaintitt 
will produce some medical testimony to show that 
in the opinion of the medical expert, that it could 
have been caused by that. We will produce testi- 
mony to show that it probably wasn’t, but there 
is a possibility. However, we do want to empha- 
size that the death was not caused—Il mean that 
the impact was a slight impact, and not one that 
caused any particular damage at all to either the 
personnel or to the vehicles involved. 

Mr. Bucher: May I proceed? 

The Court: Yes, Proceed. 

Mr. Bucher: May it please the court, we desire 
the privilege of calling out of order Dr. Russell 
Ryan, inasmuch as he has hospital cases. 

The Court: Very well. 

Mr. Bucher: Dr. Ryan, please. 
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RUSSELL C. RYAN, 


called as a witness on behalf of plaintiffs; sworn. 

The Clerk: Waull you state your name to the 
court ¢ 

A. Russell C. Ryan. 

Direct Examination 
by Mr. Bucher: 

Q. Dr. Ryan, are you a practicing surgeon in 
San Francisco!’ [6] A. I am. 

Q. How long have you been practicing surgery ? 

A. I have been in the practice of my profes- 
sion 36 years, and 1 have specialized in surgery 
since 1921, when 1 was made a I'ellow in the Col- 
lege of Surgeons. 

Mr. Scholz: If you wish, we will stipulate to 
his qualifications. 

Mr. Bucher: ‘The qualifications / 

Mr. Scholz: Yes. 

Myr. Bucher: Very well, thanks. 

Q. Dr. Ryan, were you called upon to treat a 
man by the name of Peter Fotopulos on or about 
the 7th of January of this year’ 

A. Yes, 1 was, and my associate imitially re- 


sponded. 
Q. Yes, and sent the patient into the hospital ? 
i Yes 
@. When did you first see the patient? 
A. January 7, 1947. 
Q. Where? 
A. At the St. Francis Hospital. 


@. Yeu made an examination % A. WT diel: 
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(‘Testimony of Russell C. Ryan.) 

@. Did you diagnose his condition from the ex- 
amination you made at that time? 

1 made a diagnosis of the surgical abdomen. 
Did he give you a history? 

He did. [7] 

What was the history he gave to you? 
May 1 consult my notes? 

Yes 

(Consulting notes): He stated that approxi- 
mately 9:30 a.m. on the morning of December 23rd, 
1946—— 

Mr. Scholz: May I interrupt, your Honor, to 
ask one question ? 

The Court: Yes. 

Q. (By Mr. Scholz): Were those notes made 
at the time or subsequently ? 

A. Well, very shortly afterward; I didn’t carry 
my—— 

@. Within a few hours? 

A. Yes, well just afterwards. Well, I had some 
of the data and transferred that from my hospital 
to my office record, but this is my office record 
which I accumulated. 

Q. That is a copy of your office record? 

A. It is not a copy, it is my office record. It is 
a history of the case as 1 take it. 

@. That, then, is made in the ordinary course 
and approximately how long after the consulta- 
tion ? 

A. Well, I would say just a very few days, when 
the case was completed. 1 can’t recall how many 


POorPOoPOoS 


34 United States of America vs. 


(Testimony of Russell C. Ryan.) 

days afterwards, but in the course of the practice 
of medicine, you don’t write your history every day, 
but at the end of the week you have all your his- 
tory completed for the next week, so far as you are 
[8] able, and all I can say now is that as to the 
best of my recollection this was made a very few 
days afterward, but from the records that 1 took 
at that time, at the hospital, and I transferred those 
to my office records, which I have here. 

Q. (By Mr. Bucher): All mght, proceed, Doc- 
tor. 

A. He stated that at approximately 9:30 a.m he 
was driving a truck and he stopped at a “Stop” 
sign, and while stopped he was struck from the 
rear with some force, and this caused him to strike 
his upper abdomen on the steering unit of his truck. 
He felt some pain, which he described as consider- 
able at the time, but was able to ambulate. The 
symptoms gradually became worse, and he was seen 
by another physician at his home, and he was 
seen once by that doctor, and he continued to get 
worse. Then after a few days, he sent for me and 
my associate, Dr. Musser, was sent down, and Dr. 
Musser round that he had a general peritonitis, 
a surgical abdomen, and immediately sent him ito 
the hospital. 

The Court: How many days clapsed, Counsel ? 

The Witness: Your Honor, that was 

The Court: Three days? 

The Witness: No, it was several days. That was 
the 7th of January, and he had been injured on 
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(Testimony of Russell C. Ryan.) 

the 23rd of December. During that time he gave 
a history of gradually getting worse. L wanted to 
immediately operate on him, but he refused. And 
the following day his condition was very much 
worse, and he [9] finally consented, and I consid- 
ered several things—the possibility of a ruptured 
appendix or a ruptured gall bladder. L did not 
make a definite diagnosis, except a surgical abdo- 
men, and then—do you wish me to recite my find- 
ing, at the operation ? 

Q. Yes, will you proceed? You operated, did 
you? A. I operated. 

Q. On the 8th of January ? 

A. ‘That is correct. 

Q. Now, will you proceed and explain the opera- 
tion, and what you found ? 

A. Well, I operated, I opened the abdomen, I 
found a !ot of free fluid, and his appendix looked 
infected, and I just routinely took that out in 
preparation of attacking a large mass which I 
found in the upper abdomen, and there was a hole 
in the transverse colon, or the transverse part of 
the large bowel, a necrotic hole which had been 
walled off by the omentum, as we call it, which is 
a large apron of fat which nature uses to wall off 
inflammatory conditions around the appendix, or 
in any part of the abdomen. There was a quantity 
of fecal matter and pus in the abdominal cavity. 
And I then repaired the opening in the bowel as 
best 1 could, and then I brought the first part of 
the large bowel to the surface, and I made an arti- 
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ficial rectum, if you please, so that gas and intes- 
tinal contents would not cause pressure on this 
area [10] that I had repaired in the bowel—hoping 
that it might heal. But the patient passed away. 

@. He died, did he, on the 10th—two days later? 

A. That 1s correct. 

Q. Now, in your opinion, Doctor, was death the 
result of the condition in which you found his bowel 
to be at the time you operated ? 

A. Yes, that was the cause of death. 

Q. Yes. Did you find a thrombosis, or a clot- 
ting of the blood vessel ? 

A. I tound a picture, as I have the patholog- 
ical report here, which led me to the very definite 
conclusion that this man had suffered a thrombo- 
sis or a clotting in one of the blood vessels, the 
superior mesenteric, which supphes that part of the 
colon, and there was a gradual shutting off of 
blood supply with a necrosis of the bowel, and a 
final perforation of the bowel, the perforation of 
this necrotic area in the bowel wall. hat is what 
caused his death. 

Q. And the perforation of the bowel was the 
condition that allowed the fecal matter to exude into 
the abdominal cavity? 

A. In to the abdominal cavity. And I have the 
report, pathological report, here of the specimen 
that was removed and examined in the laberatory 
subsequently. 

Q. Yes. Now, Doctor, | understand it is vour 
opinion that if there was an injury, the injury then 
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(Testimony of Russell C. Ryan.) 
was to the blood vessel, [11] itself, or the superior 
mesenteric artery, is that true? 

A. That is correct, that 1s a well-recognized en- 
tity. 

Q. It is? Aeeele is: 

@. Then if L am not mistaken, the failure of 
the artery to supply the transverse colon with blood 
caused a necrosis to form and later an opening in 
the colon? A. That is correct. 

®. Is that correct? 

A. It depends on the size of the branch in- 
volved, and it depends on the amount of collateral 
cireulation, but if that is insufficient, there is a 
gradual failure of nutrition of the intestinal wall, 
with a final necrosis. 

Q. In other words, then, after the injury, a 
small clot may be formed, which during later days 
may enlarge—the clot, itself, may enlarge? 

A. Build up. 

Q. Until finally it shuts off the blood supply 
in that artery completely, is that right? 

A. That is correct. 

@. Doctor, having in mind the history which 
the patient gave you, of a trauma on the 23rd 
of December, what is your opinion as to whether 
or not the trauma was the proximate cause of the 
condition which you found at his death? 

Mr. Scholz: Just a minute, I think that is ob- 
jectionable, [12] if he is going to give his opinion 
purely from the history that was given to him 
by Mr. Fotopulos, don’t you think? It is my sug- 
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gestion to the court that if he has read the patho- 
logical, neurological, and all these other records, 
that based upon that, I don’t think it should be 
based on only parts. 

Mr. Bucher: I didn’t intend to, I will amend 
my question. 

Q. Not only the history which he gave you, but 
upon the reports of the pathologist and the re- 
ports of the autopsy surgeon, what is your con- 
clusion ? 

A. My conclusion is that this patient, as he 
stated in his history, received a blow in the abdo- 
men, that he had a subsequent clot form in one 
of the nutrient vessels of the wall of the colon, he 
had a necrosis following that, and died as a re- 
sult. 

@. In other words, then, is it your opinion from 
all of the facts you know about this case, that the 
original trauma on the 23rd of December was the 
proximate cause of the condition which you found 
on operation, and of his death? 

A. Very definitely, yes. 

Q. You have no doubt about it in your mind? 

A. Not in my mind, there isn’t any doubt. 

Q. Does the extended period between the 231d 
of December and the 7th of January, when you 
were first called in, in any manner, in your opin- 
ion, negative your conclusion ? 

A. No, because the process which was initiated 
at the time of [13] the injury progressed to the 
point of where the bowel wall finally broke down 
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(Testimony of Russell C. Ryan.) 

and the condition as I found it at operation was 
the final and terminal result. But during that time, 
the patient had symptoms, and this condition was 
progressing to the point where I found it. 

Q. Doctor, have you had occasion to recently 
read an article by Merl B. Crown, of the Mount 
Zion Hospital, New York City, on the traumatic 
origin of abdominal diseases within this year? 

A. Yes, that was in the Journal of Gastroenter- 
ology, and the doctor has a 5 or 7-page article. He 
is also connected with the New York Post Gradu- 
ate School, where I did some work, and these con- 
ditions are relatively so frequent that he has writ- 
ten quite an article on them, and that is a matter of 
record, and that article focuses on this condition. 

@. On the traumatic cause? 

A. “Wiech: 

Myr. Bucher: That is all, if the Court please. 

Cross-Examination 
By Mr. Scholz: 

Q. Dr. Ryan, in your direct testimony, if 1 state 
it correctly, I wrote it down, but sometimes I don’t 
write too correctly, your history was that Mr. F'o- 
topulos gave you, that he struck his upper abdo- 
men by the steering wheel ? 

A. He told me by the steering wheel, yes. 

Q. Now, the pathology, you read the pathology 
report, did you not? 

A. Yes, I have it here, as a matter of fact. | 14] 

Q. And the pathology shows that it was in the 
lower quadrant, does it not? In other words, if 
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he was struck by the steering gear, it would be in 
the upper part of his belly—or—I don’t know 
what your technical name would be, it would be 
up here (indicating), the upper part right beiow 
the breastbone, the chest ? 

A. That is where, presumably, he was struck, 
from what he said. 

Q. but now the pathology was down in the lower 
quarter ? A. Oh, no. 

Q. The pathology was not down there? 

A. No; I mean, I read the report, but I don’t 
recall what it said as to location. But it said 

‘This specimen consists of an irregular mass of 
hemorrhagic, fibro-fatty tissue 9.5 x 4.0 cm. in size 
and an appendix 6.0 x 0.5 cm. in size. The mass 
of fat contains a large area of hemorrhage and 
necrosis with a saft, shaggy lining, and measurmg 
approximately 5.5 x 3.5 centimeters. There are 
additional adjacent patches of hemorrhage in this 
tissue. There are no evidences of tumor. One 
area of the specimen bears a fairly wide patch of 
fibrinous exudate on the surface. The appendix...” 

Now, this is another specimen, you see. I took 
the appendix out. 

‘* . . shows much fibrosis surrounding a pin- 
point [15] lumen with a small amount of fecal mat- 
ter in the more widely patent lumen of the proxi- 
mal half of the organ. There is no evidence of ac- 
tive inflammation grossly.’”’ That is referring to 
the appendix. 
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‘“Microscopic diagnosis: Acute peritonitis with 
multiple abscesses, hemorrhage, and organization 
in fat. Healed appendix.” 

And then below: 

‘‘Note: There is no evidence of tumor of spe- 
cific infeection.”’ 

Nothing is mentioned there of any location, and 
this mass that I took out and which has been re- 
ported on, I took out of the upper abdomen. 

Q. Well, then, from your knowledge, you would 
say that the complaint was vested in the lower 
quadrant of the abdomen ? 

A. Well, his complaint, he had a general peri- 
tonitis—his complaint was all over. 

Q. I don’t mean his complaint, but I mean that 
the pathology was not vested in the lower quadrant 
of the abdomen (indicating) ? 

A. Well, if I understand correctly, you mean 
when I saw the man? 

A. No, t mean from the pathological report you 
just read now, would you say that that was, that 
the pathology was concerned with the upper part of 
the abdomen, or the lower quandrant of the abdo- 
men? [16] 

A. Well, the pathology, the specimen as removed 
from the abdomen concerned the upper abdomen, 
but of course the whole abdomen was a general 
peritonitis when I went in. I didn’t take any 
speclimen—you see, the peritoneum is the link of 
the abdominal cavity, and but that mass that IL 
took out came from his upper abdomen. 
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Q. Well, the injury, you say, from your knowl- 
edge of the case, from reading the microscopic 
repoit, the pathological report, and the neurosci- 
pic report, that the injuries in the lower part of 
the lower quandrant of the abdomen ? 

A. No, I would not. This is a report on the 
mass that I took from his upper abdomen. 

Q. Dr. Ryan, you treated Mr. Fotopulos before 
this accident, did you not? 

A. I have no record, but J have a faint recol- 
lection; just some minor thing, something like a 
cold. J don’t recall anything of a serious type 
at all. 

@. Did you know the condition of his previous 
health prior to the time that you saw him on 
January 8? A. Not immediately, no. 

Q. He was about 5 feet 2, was he not, and 
weighed about 189 pounds? 

A. I ean’t—I know that he was a short and 
rather a chunky man, yes. 

Q. Wouldn’t you say he was obese? [17] 

A. No, I wouldn’t say he was obese, but he was 
overweight, he was over average weight. 

Q. Now, Doctor, in your opinion as an expert 
witness, could not this death have been caused by 
any other thing beside a blow on the abdomen which 
it was reported he received on December 23, 1946? 

A. Well, if I may digress a moment to make 
my answer plain, from what I found and what I 
saw, 1 would say no. The thrombosis of the me- 
senteric vessels has occurred in other things—and 
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1 might take an example, hemorrhage in the brain. 
We know that many people go to bed at night and 
are apparently in good health and that they suf- 
fer a stroke of paralysis right in bed. They have 
a hemorrhage in the brain. Or a thrombosis. Or 
they might be out playing golf, but on the other 
hand, if you have a man who is in average good 
health and he is struck on the head and he has a 
hemorrhage of the brain, and if you find no other 
cause for it, you are going to ascribe that hemor- 
rhage in the brain to the blow on the head, if there 
are no other causes present as far as you can see. And 
so it is in this case; I found no other definite reason 
for this man having the necrosis. He gave a definite 
history of a blow, he said he had pain afterward, and 
he had a gradual developing picture from the time 
of that injury. He had no diverticulum or di- 
verticulis, which sometimes produces a picture— 
he had no other signs in the abdomen that I found 
that could explain it, and we find in the laboratory 
report, the pathological report, the report by the 
pathologist, of multiple hemorrhage, which were 
somewhat organized, showing that they were of some 
Tew days, several days, standing; and the picture 
as 1 look at it, was very definitely, could be very 
definitely, ascribed to that injury. 

Q. Doctor, as I listen to your testimony, I think 
your [18] reasoning is from one event to the next 
event and soon, is that right, and then you come 
to your conclusion ? 

A. Well, as you go along in a case from one 
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point to another, I think that is the way to do. 

Q. But that doesn’t always follow, that merely 
because the events precede each other that the cause 
and etfect precede each other, isn’t that correct ? 

A. Well, I think that is a pretty safe rule te 
follow, that events do follow one another in orderly 
sequence in a case, and that is why we, in surgery, 
lay so much stress on a history. 

Q. And then you evolve from that there, that 
the cause of death was the effect of the blow on 
his abdomen on December 23, is that correct ? 

A. Yes, and I believe this article that was just 
brought to my notice here, that I had read, this 
is quite frequent; this man has written a recent 
article on it. 

Q. Well, Doctor, I am not familiar with the 
article. I have been trying to keep up with the 
medical testimony—so | can’t ask you on something 
I don’t know anything about. Doctor, he stated that 
he was struck, or that he had a blow on the upper 
abdomen on December 23. Did he state what kind 
of blow that was, whether it was a hard or a slight 
blow ¢ 

A. Well, I will read just as I put it down at the 
time. 

Q. Well, no, what you put down, Doctor, was 
simply that he was struck in the abdomen, but it 
did not state whether it was a [19] heavy blow 
or a slight blow, if I recollect. 

A. Well, he said he felt some pain, parenthet- 
ically. 
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Q. Well, I am talking about the blow; that 15, 
confine yourself to the point there. 

A. Well, I can only say that he had a blow 
which gave him considerable pain. I couldn’t say 
as to the force of the blow. 

Q. You don’t know what the force was‘ 

A. I don’t think anybody could. I would have 
to take the man’s statement. 

Q. Well, Doctor, as a matter of fact, there was 
no visible evidence of any blow at all? 

A. No, and that is very frequently the case, as 
this article we referred to will show you; serious 
abdominal evidence might be found without any ex- 
ternal evidence of trauma. That is not unusual at all. 

Q. And from your preliminary examination, you 
could not find any symptoms of internal or exter- 
nal injury, could you ? 

A. Oh, I found, when I first saw the man, a very 
widespread evidence of internal damage. ‘he man 
had general peritonitis, his abdomen was as rigid as 
this floor (indicating), he had a surgical abdomen 1n 
a very advanced stage. 

Q. Did you find any evidence of external or 
any symptoms of external injury? 

A. No, just his rigid abdomen, and as I say, 
J haven’t it in my notes, but I recall that he did 
give a history of passing [20] some blood from 
the bowels. IL think the hospital records, if I am 
not mistaken, will show that. 

Q. ‘There was a hole in the bowel ? 

A. There was a very big one, yes. 


fe 
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Q. And did you not testify before the coroner’s 
inquest that you found quite a hole in the bowel? 

m Yeo 

Q. And then they asked you, was it possible that 
hole was caused by the trauma on December 23, and 
your answer was, *‘ Weil, if it was due to the me- 
senteric....’’ (hesitating). A. ‘‘thrombosis.’’ 

Q. It 1s possible that it was? 

A. That is right. I don’t recall, but I know that 
would be my testimony. 

@. Doctor, if the evidence develops that there 
is merely a slight blow on the abdomen, of the 
upper part of the abdomen, you would still adhere 
to your opinion that his death was caused by that 
shight blow on the abdomen on December 23? 

A. Yes, and may I give an explanation for my 
answer ? 

@. If you wish. 

A. I would like to. Even a blow that would be 
relatively slight, there is a case by Dr. Nassinger 
and Dr. Howard Fleming on record—l believe there 
are only seven cases like it—like a carpenter pa- 
tient of mine; I was finally called in to see him. 
He had been working on a ladder and a man work- 
ing above [21] hi 

Mr. Scholz: I am sorry. Does Your Honor 
want to listen to this? 

The Court: Well, you consented to the ilustra- 
tion. 

A. (Continuing): ‘There was a carpenter work- 
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ine just three rungs above him, and something 
slipped and hit this man a glancing blow on the 
scalp, apparently a very slight injury. That man 
went on working and finally developed symptoms 
which, two or three other doctors described as in- 
tluenza and sleeping sickness, and it got worse and 
worse, and about six months later, I was ealled 
in and I found it was entirely out of my field, and 
] called Dr. Howard Fleming. He was with Dr. 
Nassinger at that time; they operated on the man 
and found at the time of that operation that the 
man’s brain was not much larger than three hen’s 
eggs, and there was in his skull this massive hemo1- 
rhage which had, over a period of several months, 
compressed his brain, and they put that case on 
record as being due to that relatively slight hlow 
with the hammer. But that hemorrhage had lasted 
several months, and he had an atrophied brain, and 
1 would say that this thing would come from what 
you would at the time consider an insignificant 
blow, and it could develop into a very significant 
picture. 

Q. Well, then, Doctor, as I understand your 
testimony, there is nothing that could have hap- 
pened between the days of this so-called accident on 
December 23 and the date he died or that [22] you 
operated, the date he died, January 10, that could 
have caused his death other than this blow, the 
magnitude of which either you or I don’t know? 

A. Oh, I wouldn’t say that, no; I didn’t get 
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any history of anything else happening and what I 
found was very definitely explained by what had hap- 
pened, but I wouldn’t say that nothing else could 
have happened to him in the meantime, but I found 
no evidence of anything else happening to him. 

@. Well, then, | misunderstood your direct tes- 
tunony; I asked you that question, if there was 
any other causes brought forth that could have 
caused death except the light blow on the abdo- 
men, and I understood you said no. Now, as L un- 
derstand you now, it could have happened, but you 
had no evidence? 

A. Well, I misunderstood you, I am sorry. IL 
understood that you asked me if anything else 
could have happened to him. Well, 1 suppose some- 
thing else could have happened to him, but I didn’t 
find any evidence of anything else happening to 
him, and I found a very complete picture of what 
did happen to him, in my opinion. 

@. Do you know whether or not he worked from 
the time he was injured up to the time he saw you 
on January 7? 

A. No, I don’t know how long he did work. IL 
know that he carried on, after he left the point of 
injury at the time of injury. 1 understand he drove 
his truck away. Then I don’t know how many days 
later, or when he did it, but shortly afterward he 
[23] called in a doctor in South City, and he said 
he saw that doctor once and that the doctor gave 
him some medicine. He said he was no better and 
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then he went along a few days by himself, getting 
worse, and then he finally sent for help. 

Q. And that was Dr. Wirtheim, do you know? 

A. Yes, I met the doctor the other day. 

Q. The gentleman here in the courtroom, Doc- 
tor ? A. Yes, that is right. 

Q. And then you don’t know what kind of 
work he was doing prior to or after he saw you? 

A. No, I didn’t go into that. 

Myr. Scholz: ‘That’s all, Doctor. 

Mr. Bucher: I have no further questions. May 
the doctor be excused ? 

Mr. Scholz: Yes. 

If Your Honor please, with the consent of the 
Court and counsel, I have some doctors coming, 
one of which is here now, and they are rather 
busy. If it would be possible that I could call him 
out of order and have all the medical testimony 
given now ? 

Mr. Bucher: No objection. 

The Court: All right. Are you calling the doc- 
tor as your witness, Mr. Scholz? 

Mr. Scholz: This is my witness, Your Honor. 


MORRIS WIRTHEIM 


called for the United States, sworn. 
The Clerk: Will you state your name to the 
Court ? 
A. Dr. Morris Wirtheim. 
The Court: Proceed. 
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Direct Examination 


By Mr. Scholz: 

Q. Doctor, you are a practicing physician and 
surgeon here in the State of California, duly li- 
censed to practice as such? 

A. Yes, 1 am—since 1940. 

Q. And 

Mx. Scholz: Will you stipulate to his qualifica- 
tions, or do you want me to go into his history? 

Mr. Bucher: I will not stipulate to his quali- 
fications aS an expert in general surgery. 

The Court: Ask the doctor his background. 

Q. (By Mr. Scholz): What is your background, 
Doctor? 

A. I did general practice and surgical work 
since 1912. I was physician and surgeon in the 
Hirst War and practiced since 1940 in this country. 

Q. Did you know Peter Fotopulos during his 
lifetime ? 

A. I have treated him before. He was my pa- 
tient before this time. 

Q. And did he come to see you after December 
23, 1947 ? 

A. I have seen hin only once, January 3, 1947. 

Q. When? 

A. Third of January. Yes, the only time J have 


seen hin. 

Q. And at that time what was the occasion of 
his visit to you? 

A. He came to my office, [ think, on the 4th 
and said I should come over to see him, and then 
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he came to my office, as far as L remember; he 
phoned first, then when he came to my office, he 
told me, said he had an accident on the 23rd of 
December, and that he felt some kind of discom- 
fort in his upper part of his stomach. I examined 
him. He told me about the kind of accident that 
he was struck from behind, he was shaken. I can't 
tell if he told me just against the steering wheel— 
anyhow, be had an accident, with the feeling that 
he got an injury of the stomach. He had no symp- 
toms of vomiting or peritoneal, no external injury, 
no findings of an internal injury what could make 
possible a rupture or a severe injury of the bowel. 
He had no fever. 1 wrote down that he had a blood 
pressure of 148-98. That was about according to 
his age of 49 years. His urine was normal, his 
weight without overcoat, 189 pounds. I advised him 
only to rest and diet. There was no reason for 
suspicion of a severe injury what could need hos- 
pitalization or surgery. Then 1 didn’t hear any- 
thing more about the case. 

Q. Doctor, have you read the pathological and 
the microscopic and the neuroscopic? 

A. The post mortem report. [26] 

Q. Is that right? Have you read the report in 
this case? A. Yes, I read that. 

Q. Now, do you believe from that report that 
this injury could have been caused by a slight blow 
on the abdomen on December 23 of 1946? 

Mz. Bucher: If the Court please, we object to 
the question on the ground that no foundation has 
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been properly laid qualifying this man as an expert 
in surgery. 

The Court: Sustained. 

Q. (By Myr. Scholz): Doctor, what, in your 
opinion—have you operated, have you performed 
the duties of a surgeon for a period of time? 

A. I did witltsery: 

Q. How many years? 

A. Many years, since 1912 to about 1925. Then 
J did it only occasionally. 

Q. Have you done it very much the last few 
years ? A. Not the last years. 

Q. Not the last years? 

A. No, not during the last years. 

C). ~Lesee. 

My. Scholz: Does Your Honor feel that he is not 
qualified on that? 

The Court: Well, where was he educated ? 

A. Originally in Germany, and then I studied 
again in California. [27] 

Q. What school in Germany did you graduate 
from ? 

A. YF gradwated frome Kiel, 1912, and) then’ a 
ervaduated again in 1940 from the University of 
California. 

@. 19407 A. 740. 

@. Axe you a member of any of the societies? 

A. Yes, County Medical Association, San Mateo, 
and the County Medical Association of San Fyran- 
C1SGO. 

Q. Ave you a member of the American College 
of Surgeons? 


Co 
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A. No, I am no specialist, | am a general prac- 
titioner. 

Q. Have you examined the pathological findings ? 

A. I read the report about it. 

Q. Have you read all the reports on the subject ? 

A. I think that was a complete report, which 
I got last week. 

Mr. Scholz: Yes, Your Honor, I have a com- 
plete report of the pathological. 

The Court: J think perhaps the doctor is quali- 
fied to express an opinion generally on the sub- 
ject, subject to cross-examination. 

Mr. Scholz: And the weight, of course, is a mat- 
ter of—— 

The Court: Counsel may cross-examine wider. 

Q. (By Mr. Scholz): Doctor, after reviewing 
the complete report and the full report in this case 
and reading all the report and knowing the history 
of it, do you think, in your opinion, that his death 
was caused by a slight blow on the abdomen [28] 
on December 23, 1946? 

A. After I read the report and after my formal 
examination, and after he has not been sick be- 
fore, there is no other explanation, if you look for 
an explanation at all, what could have caused the 
trouble; the report only mentioned a hardening of 
the blood vessels. That is the only pathological 
finding in the report. The post mortem showed 
that there was a rupture of the large bowel. It 
could be possible that was caused by a blood clot 
or thrombosis, closing off the blood supply to the 
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large bowel; and it might also be caused by an 
injury, but I am unable to say anything definite 
about it. It is a possibility. There is no real ex- 
planation what else could have caused it. 

Q. What other causes could be the reason for 
his death than the blow to his abdomen on De- 
cember 23, 1946? 

A. Infection processes, ulcers, but there was no 
finding of an ulcer of the bowel. 

Mr. Bucher: Pardon me. If the Court please, 
may I please have that last word? 

The Court: ‘Infection processes.’’ Or he said 
there was nothing in the report that they found 
an ulcer and there was no infection. 

A. (Continuing): No, no diverticulis. Dr. Ryan 
mentioned that, they didn’t find any diverticulum 
that could cause it. Then the only thing mentioned 
in the report is sclerosis in the blood [29] vessels 
in his abdomen, but it could be possible that by 
thrombosis in the blood vessels, secondary drymeg 
up of the wall of the large bowel, could cause a 
rupture, could make a weak spot with secondary 
rupture, but nobody can tell that for sure. 

Q. ‘Then, as L understand your testimony, Doc- 
tor, it 1s possible that this blow in the abdomen 
could have caused his death, it is possible ? 

A. It is possible. 

Q. but now, in your opinion, was it probable ? 

A. It is only a possibility. 

Q. 1 anderstand you stated it is a possibility, 
but I ask you now, Doctor, as an expert witness, 
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is it, in your opinion, that it was probably caused 
by the blow on the abdomen on December 23? 

A. Probably—if that means the same like possible. 

Q. No, probably and possibly doesn’t mean the 
same. A. It 1s more 

Q. Possibility, as I understand it, Doctor, so 
we have a community of thought on the words— 
and I may be wrong—possibility is that it could 
happen, but probability means that the assumption 
is that it did happen that way, at least that is what 
I have in mind when I asked you these questions. 

A. Yes, there is a certain degree that it could be 
caused by the accident; probably that it could be 
caused to a certain degree, maybe 25 per cent or 30 
per cent by this accident. ls that what you expect ? 

Q. Well, Doctor, not quite that way. Possi- 
bility means that it is, no matter how remote it 
could be, there 1s something that might cause it. 

A. Yes, sure. 

Q@. But probability means that there isn’t any 
remoteness, that it is more—the indicia is that it 
was definitely caused by that. 

A. ‘There was no other sickness before in his 
stomach, since there must be a certain degree, that 
it is probably the cause to a certain degree—it is 
caused by the accident after there was no other 
cause except the hardening of the blood vessels. 

Q. I didn’t quite get that. Did I understand you 
to say that 1t was probably caused by the accident ? 

A. Accident, regarding that there is no other def- 
inite cause for the perforation of his bowel. 
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Q. Oh, I understand you. In other words, if there 
is no other cause for the perforation of the bowel, 
then it must have been caused by the accident ! 

A. ‘Then it is more probable that it is caused by 
the accident. 

@. But is there any other causes that could im- 
tervene, from reading this history, that could inter- 
vene in this case so it was not caused by the perfo- 
ration of the bowel? 

A. Abnormal changes in the blood vessel—that is 
up to the [31] pathologist to decide if there was 
such a degree of changing, since the blood vessels, 
that could explain the necrosis. ‘he report doesn’t 
show that it is such, and that it is far advanced 
hardening of the blood vessels. 

Q. Iam not quite sure of what you mean. 

A. It is difficult to decide that question. | think 
nobody can decide the question. 

Q. In other words, as I understand your ovin- 
ion, you mean that nobody can come up and state, 
no doctor can come up here and state, that this 
was caused by the accident or it was not caused 
by the accident? 

A. I should think we could say that nobody 
could decide that it was not caused by the accident. 
There is no other explanation, and we can’t defi- 
nitely sav it is caused by the accident, but we can’t 
tell for sure that it is not caused by the accident. 
We have nothing else sufficient to explain the hole 
perforation. The other explanations are not suffi- 
cient to say that it caused a perforation of his 
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bowel. Therefore, we come back to the cause what 
we know, and maybe the accident was the cause. 
We can’t say it was definitely not the cause, that it 
is impossible. 

@. I think I understand you now. 

A. It is difficult. I think it is more than we 
should testify. 

Mr. Scholz: That is all, Doctor. [32] 


Cross Examination 


Q. (Mr. Bucher): I merely want to clear up 
one or two things, Doctor. You didn’t see him again 
after that one visit, did you? 

A. I have seen him only once. 

@. And that was at your office or at his home? 

A. In my office. 

Q. I see. And all you know other than that is 
what you have read in the pathological report, is 
that true? 

A. That is all what I heard afterwards. 

Q. Yes. 

Mr. Bucher: ‘That is all, if the Court please. 

The Court: You may be excused. 

Mr. Bucher: Do you have any other witnesses? 

Mr. Scholz: Yes. Dr. Cooper, will you take the 
stand ? 


SIDNEY PRESTON COOPER 
ealled for the United States, sworn. 
Q. (The Clerk): Will you please state vour 


name to the Court? 
A. Dr. Sidney Preston Cooper. 
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Direct Examination 


Q. (Mr. Seholz): Dr. Cooper, what is your 
profession ? A. I am a surgeon. 

Q. You are a chief surgeon at where? [33] 

A. United States Marine Hospital. 

@. And how long have you been the chief sur- 
geon there? 

A. About two and a half years now. 

Q. You are admitted to the practice of medicine 
in the State of California? A. Yes, I am. 

Q. How long? 

A. I think approximately a year and a half. 

@. And when were you first admitted to the 
practice of medicine ? 

A. 1929 in the State of Ohio. I have been in 
the Public Health Service ever since 1929. 

@. And are you specializing in surgery? 

A. Yes, sir. 

Q. Now, did you read all the report, the patho- 
logical and the microscopic and the neuroscopie res 
ports on Peter Fotopulos? 

we. No, sir, 1 didna Gad it all. L dlaneed 


over it. 
Q. You haven’t read that full report yet? 
i. Wo, Sur: 


Q. Wasn’t this matter taken up with you by a 
Dr. Hollingsworth, at that time a staff meeting-—— 

A. This was taken up at a staff meeting, and I 
was one of those who attended the staff meeting. 

Q. And you were not acquainted with the full 
reports, then? 


Mamond Fotopulos, et al. a9 


(Testimony of Sidney Preston Cooper.) 

A. No, sir, not fully acquainted with them. 

Mr. Bucher: Well, then, if Your Honor 
please,—— [34] 

The Court: I suggest a short recess. Doctor, 
you can that way acquaint yourself with the medi- 
eal reports. 

(Recess. ) 

Q. (Mr. Scholz): Dr. Cooper, during the re- 
cess you have finished reading the reports on this 
ease, have you? A. Yes, sir. 

@. Now, doctor, isn’t it a fact that in accident 
cases where there is an abdominal injury occurs, 
that some internal organs is ruptured ? 

A. Abdominal injuries may cause rupture of 
internal organs. 

Q. Now, in this case, they allege that there was 
an internal rupture, did they not? 

A. That is the record. 

Q. And if that is so, wouldn’t the result and 
the symptoms of such an injury appear shortly 
thereafter ? 

A. They almost always do appear immediately. 

Q. And in the lapse of time, the lapse of time 
in this case, would indicate that blow on the ab- 
domen on December 23, 1946, was not the cause of 
death ? 

Mr. Bucher: Well, if the Court please, I don’t 
want to interpose unnecessary objections, but I do 
believe, instead of leading the witness—this witness 
is able to testify properly. 

The Court: Yes, I think so, counsel. 
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Mr. Scholz: JI am leading him, frankly, because 
J have not had the opportunity to talk to him. It 
was rather a surprise [35] that he was produced 
this morning. I anticipated another doctor. 

The Court: Well, I would suggest, counsel, 
that you refrain, so far as you are able, from lead- 
ing the witness. 

Mr. Scholz: Yes, sir. 

Q. Doctor, you recall that there was a mention 
in the report of the diverticulis ? 

A. I remember glancing over the pathologist’s 
report, and it was either in a previous report or it 
was discussed at the staff meeting, that there was a 
diverticulum found at some time, either by the 
coroner or the pathologist. Now, I can’t see it in 
this report. 

@. Assuming that this was found, what is a 
diverticulum ? 

A. Itis a protrusion, a diverticulum of the large 
howel is a protrusion of the mucosa through the 
wall of the large bowel, and these perforate rather 
frequently. 

Q. Now, would a diverticulum then be caused, 
necessarily be caused by a blow? 

A. They are rarely caused by blows. As a mat- 
ter of fact, we don’t know the cause of them. They 
are usually congenital. 

Q. Now. Doctor, if there is an abdomen injury 
on the 23rd of December, 1946, and there is no ex- 
terior symptoms of that and no complaint until ap- 
proximately January the 3rd of the following year, 
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would you say that that could have been, would be 
the result of a blow on the abdomen? [36] 

A. I eouldn’t be specific in either direction, be- 
cause it could be, but would not be probable. Now 
the reason I say that, I have seen injuries that 
manifest themselves, a serious manifestation, much 
later than the injury. or instance, a ruptured spleen. 
You may have pain immediately, a small amount, 
moderate amount of shock, and then three weeks 
or months later, you can have hemorrhage from 
the spleen, that we assume was caused by the orig- 
inal accident. 

@. Doctor, calling your attention to the path- 
ological report of Dr. Carr, which I believe states 
that the examination of cross section of the colon 
from the area of rupture does not show any direct 
evidence of trauma. That is as to that one area; 
would not that area show evidence of trauma, if it 
was the result of a blow on the abdomen? 

A. I couldn’t, IT would say there would be diffi- 
culty telling with that length of time. 

Q. You couldn’t tell yes or no? 

A. No, this man obviously had a _ peritonitis 
from the report that I read. And he obviously had 
perforations. 

Q. Now, in that case, would the area of injury 
extend to the inner layer, in your opinion? 

A. JI mean, it is impossible to say a man was 
injured the 23rd of December, and on the 7th of 
January that you can tell whether an injury, with 
peritonitis, extended through the three layers of 
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the bowel. At least, I am not a pathologist, but as 
a [37] surgeon, I couldn’t tell. If you want me to 
summarize to you—may I give my opinion on this 
thing? I can do it in about two minutes, and it 
will be either IL don’t know, or J do know some- 
thing about it, and that way I can get through 
here. 

The Court: Is there any objection on that? 

Mr. Bucher: No objection. 

A. This man, from the report I read, gives the 
history of a generalized peritonitis. He had one or 
more perforations, one was described as a trans- 
verse colon. According to the description, one was 
also in the secum. Also in the report, it said in one 
_ place that he had an ileostomy, which is a bringing 
out of the distal part of the small valve. The doc- 
tor testified this morning, and I heard, that he did 
a colotomy, or secostomy, which is right next to 
that. It is the beginning of the large bowel. Now, 
this man had perforations—two at least. He had 
generalized peritonitis, inflammation of the bowels 
and intestines and everything inside his abdomen. 
Now, the most common cause for that, if you ex- 
clude appendicitis, if you call the appendix not a 
part of the large bowel—which it is, but excluding 
that, the most common cause, ordinarily in a man, 
is age. ‘I‘his man’s age was 40 or 00? 

The Court: 49. 

The Witness: All right. The most common cause 
would be carcinoma, cancer of the valve, diverti- 
eulis and probable trauma, in that order. And by 
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a trauma I mean injury. Now, [388] from the his- 
tory, I can not say that this man did not have a per- 
foration which walled off and then opened up again 
and then got into peritonitis later on. The other 
doctor testified he had no signs of peritonitis after 
he saw him, which was soon after his injury. He 
had no signs of peritonitis. Now, this thing could 
have perforated, could have walled off, opened up 
again and given him signs of peritonitis. My own 
opinion, from this, is that he had a diverticulitis 
and either the pathologist missed it or they found 
it and it hasn’t been reported. Now, I don’t know, 
J am not a pathologist, I think they will admit they 
sometimes miss a diverticulum. I have missed them 
as a surgeon and pathologists have found them. 

Q. But in your opinion, was it diverticulis that 
he had? A. Probably. 

Mr. Scholz: ® think that’s all. 


Cross Examination 


(). (Mr. Bucher): If this man gave a history 
of a trauma on the 23rd of December, 1946, and 
thereafter, beginning that same day, he progres- 
sively complained of pain in the abdomen every 
day, which got worse and on the third day of Jan- 
uary went to a doctor, was given some medieine 
and the condition again became progressively worse 
until the seventh day of January, when he was 
operated upon; and in the event the pathologist’s 
report showed and the operating surgeon found a 
perforation of the transverse colon, wouldn’t it be 
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vour opinion, with that history, that a [39] clot had 
formed in the superior mesenteric artery which 
feeds the transverse colon, if I am correct? 

A. That is right. 

Q. It does? A. It does. 

Q. And wouldn’t it be your opinion that a clot 
had formed just at the junction of the mesenteric 
artery with the transverse colon which finally be- 
came walled off, preventing a supply of blood to 
the transverse colon and causing a rupture of the 
colon? A. It would not. 

Q. Why not? 

A. For the simple reason that my opinion is 
based upon my experience as a surgeon, and I have 
never seen a case like that. That doesn’t prove that 
there aren’t any, that 1s my experience. Now, No. 
1, I take the most common cause first. No. 2, I can’t 
conceive of a thrombosis of one of these small 
arteries not being found; that is, small enough that 
it wasn’t found by the coroner. That is to say, 
without having a more diffuse finding, patholog- 
ically. In other words, they ought to find it where 
one or two of these small ones break off with such 
an excellent collateral blood supply to the large 
valve. I don’t think it would cause ulcers or per- 
forations. 

Q. Well, do you call the superior mesenteric 
artery a small blood vessel? It leads from the aorta 
to the heart, doesn’t [40] it? 

A. It leaves the aorta. 

Q. I beg pardon? 
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A. It leaves the abdominal aorta. 
Q. And follows through to the transverse colon. 
It is the main artery, isn’t it, supplying the colon? 
A. It certainly is, and I know where it is, be- 


cause 

Q. Yes, of course. 

A. But it branches out in thousands of minute 
branches. 

Q. And that is true. But you don’t mean 

A. JI mean to insinuate that if that was stopped 
down here at the lower part, then you would have 
eangrene of not a tiny little ulcerated area de- 
scribed in centimeters or millimeters, but you would 
have gangrene of the whole bowel or the whole loop 
of the bowel. 

@. Well, but didn’t you understand Dr. Ryan 
to testify that there was a diffuse condition through- 
out that section filled with pus and poison and fecal 
matter ? 

A. Which could be caused by a diverticulum or 
carcinoma or a whole lot of other things. 

@. Yes, so as far as you know there was no evi- 
dence of carcinoma or cancer, is there? 

A. That is not evident in the report, right. 

Q. And so far as you understand it, there was 
no evidence in the pathologist’s report of a diver- 
ticulum, is that true? [41] 

A. I believe, sincerely believe that I saw a re- 
port of a diverticulum either when this thing was 
shown to me first, or later. I don’t see it in this re- 
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port. Now, that is my honest opinion. I think there 
was a mention of a diverticulum. 

Q. But if there was no evidence introduced here 
of a diverticulum, vou then would be of the opin- 
ion that the trauma being the third in line, in your 
opinion, might be the cause of the accident, is that 
true? 

A. My opinion is that it might be the cause, 
correct—that it might be the cause. 

Q. But in the absence of any other history of 
illness, you then still believe that the weight is 
against that being the cause and that it was caused 
by some other condition ? A. That’s right. 

Q. Even though the man was apparently in good 
health otherwise, prior to that time? 

A. Yes, he gave a history of passing blood, 
-vhich 1s very common. 

@. After the injury? 

A. I don’t know whether it was afterward or 
before. 

Q. Well, if the history was of passing the blood 
after the injury, would that affect your opinion? 

A. No, it wouldn’t affect my opimion one way 
or the other, it would be a symptom of either. 

Mr. Bucher: That’s all. [42] 


THOMAS F. CRAHAN 


ealled for the United States, sworn. 

Q. (The Clerk): Will you state your name to 
the Court, please ? 

A. Thomas F.. Crahan. 
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Direct Examination 


Q. (Mr. Scholz): Doctor, with the suggestion 
of counsel and with the permission of the Court, I 
will try to make this very brief. You have read 
these reports, have you, Doctor? 

A. I have. 

The Court: For the purpose of the record, iden- 
tify the report, counsel, identify the particular re- 
ports that the doctor has read, so that we may 
have it. 

Q. (My. Scholz): The neuroscopie report, the 
pathological report and the microscopic report. 

A. I have. 

Q. Now, Doctor, to sum it up, would you state, 
after reading the report and hearing the testimony 
here this morning, what is your opinion as to the 
cause of the death of Mr. Fotopulos? 

A. The cause of the death was given by the 
coroner. He said it was a generalized peritonitis fol- 
lowing a localized abscess in the abdomen. 

Q. In your opinion, Doctor, could that have 
been, or was it caused by a blow in the upper part 
of the abdomen on December 23, 1946? [43] 

A. Well, it 1s conceivable. 

Mr. Bucher: I beg pardon? 

A. (Repeating) It is conceivable. It might be 
due to that. 

Q. In your opinion, was it caused ? 

A. Qh, I couldn’t say with any degree of cer- 
tainty whether it was or not. 
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Q. Doctor, in your opinion, would that be the 
probable cause of the death? 

A. After you rule out a multiplicity of other in- 
dications and then you come to the facts at hand, 
then you possibly could conclude that the cause of 
death was attributable to trauma. 

@. What are the other conditions that you would 
have to rule out? 

A. You would have to rule out carcinoma. 

Q. Well, wait a minute. Let’s take that. Car- 
cinoma—was any evidence of carcinoma in there? 

A. Not from the report of the pathologist who 
saw the original section that was removed at opera- 
tion. 

Q. Then you don’t think that would have any 
effect on his death, then? 

Not carcinoma, no. 

All right, that’s out. What is the next one? 
Diverticulosis, diverticulitis. 

What was that last one? 

Diverticulitis, which is nothing more than— 
Was there any evidence of diverticulitis? 
Not from the pathological report that I read. 
The hospital pathologist described the lesion is a 
localized abscess around the transverse colon, and 
that is as far as he went. Now, sometimes an in- 
flammatory condition progresses to a point where 
it destroys the original point of attack so that you 
don’t know what went on. You can surmise, you 
ean theorize, but that 1s as far as you can go. 

Q. In other words, you can’t definitely say it 
was one thing or the other, is that correct? 
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A. Thateis correct. 

@. Would a person whose death was caused as 
indicated in this report be able to be active in his 
business and around from the time of the injury up 
to January 7? 

Mr. Bucher: If the Court please, I object to 
that question, as there is no foundation, no evi- 
dence to the effect that this man was engaged in 
business until the 7th of January. 

The Court: Sustained. 

Q. (Mr. Scholz): Well, assuming this 

Mr. Bucher: May I ask this, then? I think that 
the evidence will be brought out later in our own 
time, and assuming for the present that he was 
active from December 23 to January 7. 

Q. Assuming those things, Doctor, would that 
indicate that his death was caused by a blow on 
the abdomen, the upper part of [45] the abdomen? 

Mr. Bucher: Same objection, if the Court please. 

The Court: Sustained. 

@. (Mr. Scholz): Doctor, if the death was 
caused as indicated in this report, would that have 
been caused by a body—I mean, by a person strik- 
ing the upper part of his abdomen against a steer: 
ine wheel? 

A. I couldn’t say that. It might be the result 
of trauma. Is that what you are trying to ascer- 
dren? 

Q. Yes. In other words, there is nothing definite 
one way or the other? 
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A. Just from the reports that I read, there is 
nothing definite. 

Q. That’s right. 

Mr: Scholz: That’s*all. 

Mr. Bucher: No questions. 

The Court: You are excused. 

Mr. Bucher: Call Mr. Duba. 


JOHN DUBA 


called for the plaintiff, sworn. 

Q. (The Clerk): Waull you state your name to 
the Court? 

A. My name is John Duba, D-u-b-a. 

Mr. Bucher: May it please the Court, counsel for 
the defense has agreed with me that the itemized 
invoice of job [46] order No. 28490 of the J. E. 
French Company covering the repairs to the Dodge 
truck driven by the deceased may be introduced 
into evidence. Is that correct, counsel ? 

Mr. Scholz: Yes. In other words, if that was 
done, I have no objection to that being entered into 
evidence. 

You can identify that? 

The Witness: I have my original estimate here. 

Mr. Scholz: Just ask him. I can’t stipulate, but 
I have no objection. 

Direct Examination 

@. (Mr. Bucher): Mr. Duba, did you bring 
with you under subpoena a copy of the itemized in- 
voice of job order No. 28490? 

A. Yes, (producing papers). 
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Q. I hand you this and ask you if that is 

A. I will have to reverse this. It is on the other 
side. There is an error in here, I see. 

Q. Well, have you a copy, Mr. Duba, of your 
invoice ? 

A. Ihave the original bill here. 

Q. You have the original bill? 

A. There is an error here, I notice. I never 
looked at this one at all. 

Q. All right, Mr. Duba, what is your occupa- 
tion ? A. As an estimator. 

Q. Employed by whom? 

A. J. E. French Company. [47] 

Q. Was that your position on the 23rd of De- 
cember last? A. Yes. 

Q. And as such estimator for J. E. French, did 
you have occasion to examine a Dodge truck owned 
by the P. F. Casings Company on the 23rd of De- 
cember ? 

A. Yes, I remember the thing clearly. As I was 
sitting there 

Q. Did you make an examination of the Dodge 
truck? A. First I totaled it. 

@. t beg pardon? 

A. I estimated the car as a total. 

Q. What do you mean ‘‘as a total’’? 

A. As a total car beyond repairs. 

Q. Oh. Then did you estimate and examine the 
particular damage to the front and rear end of the 
ear, the truck? 

A. J don’t remember. I have went through with 
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an insurance adjuster. He came out here and speci- 
fied what he wanted done to the car. 

Q. Well, can you state to the Court what dam- 
age, in a brief manner, what damage was caused 
to the front of the truck? 

A. Well, according to these bills here, it says 
the whole front end. 

Mr. Scholz: Well, just a minute, not according 
to the bills. 

Mr. Bucher: No—Strike that. 

Q. Mr. Duba, from the records that you brought 
with you, are [48] you able to state now, from your 
recollection as to the general damages to the truck? 

Mr. Scholz: You mean caused by this accident? 

Q. (Mr. Bucher): Caused by this accident on 
the 23rd of December. 

A. Well, the only thing is, the cab, between 
the cab and the pickup body, it has dropped right 
in the center. 

Q. Now, what is the damage to the front of the 
truck, roughly ? 

A. Well, both front fenders and the grill 


Q. And the grill smashed? A. Yes. 
Q. Now, what was the damage to the rear of 
the truck? A. The tailgate, I imagine. 


Q. ‘The tailgate. Was there any more damage to 
the lefthand corner of the Dodge truck than there 
was to the righthand corner of the Dodge truck ? 

A. Oh, that I don’t know. 

Q. Well, can you tell, from your repair bills, 
what you repaired ? 
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A. Well, it doesn’t say anything about any of 
the rear fenders, no. 

Q. Does the body of the Dodge truck extend 
back beyond the fenders in the rear? 

A. What was that again? 

Q. Does the body of the Dodge truck extend to 
the rear beyond [49] the fenders? 

A. No. The body is inside the fenders. 


Q. The fenders protrude? A. Yes. 
Q. And now you say there was a damage to the 
tailgate ? 


A. Yes, there was damage to the tailgate here 
and the rear cab. 

@. And the rear what? 

A. The rear cab. That was due to when the 
body, the rear pickup body, went down and hit 
the cab. 

@. Yes, but was there damage to the tailgate, 
was there evidence of damage to the tailgate show- 
ing that it had been struck by another vehicle ? 
A. Oh, I wouldn’t know that. We have replaced 
the tailgate and the rear tail light lens and all that. 

@. And there was no evidence of any greater 
damage to the left rear corner than there was to 
the right, is that true? A. That’s right. 

Mr. Bucher: That’s all. 


Cross Examination 


Q. (Mr. Scholz) : Mr. Duba, you don’t know 
yourself, personally, what the damage was caused 
by in this accident, do you? A. No. 
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Q. You were not in the accident at all, you were 
not at the [50] scene of the accident at all? 

A. aso? 

Q. And all you are going by in the repair bill, 
is that correct? De ght. 

Q. But you did examine the truck, did you not’? 

A. Yes. 

@. And did you not find that the frame member 
had been so badly corroded that it was paper-thin ? 

A. That’s right. 

@. And that the heavy metal had been placed on 
the floor of the body and that apparently when the 
frame buckled, the extra weight of this metal plate 
caused damage to the rear of the cab? 

A. That’s right. It dropped right down. 

@. And resulted in breaking the rear support? 

A. The motor support. 

Q. The motor support, making it impossible to 
drive, is that right? A. Thats riclitc 

Q. And you examined the body, frame, did you, 
to see that the corrosion was so great on the gas 
tank that it had to be replaced—that it was so thin 
due to corrosion, not the accident ? 

A. Well, the gas tank was rusted, but the owner 
had to pay for that himself. [51] 

Q. I know, but that was due to corrosion, that 
had nothing to do with this accident ? ee NO: 

@. In other words, the whole car was very badly 
corroded due to certain acids that had been trans- 
ported for a long period of time in it? 

A. I wouldn’t say the whole car, just the chassis. 
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Q. But most of the damage was caused by the 
corrosion ? A. That’s correct. 

Q. And most of the repairs, is that correct? 

A. Yes. 

Q. And as a matter of fact, 1t was corroded so 
badly that you could put your finger through the 
eas tank, could you not? 

A. Oh, I don’t know about that. 

Q. Well, if it hadn’t been for this corrosion, 
practically the only thing that could have hap- 
pened in this accident would be damage to the 
rear tailgate? 

A. Oh, I don’t know. The front end was dam- 
aged, too. 

Q. Was that caused by the corrosion with the 
blow or solely by the blow ? 

A. That must have been by the blow. 

Mr. Bucher: I couldn’t understand that. 

Mr. Scholz: ‘‘It must have been by the blow.”’ 

Q. And is it a fact that the only damage you 
could find actually caused by any impact was the 
tailgate, is that correct? [52] 

A. Yes. Tailgate and hinges, yes. I guess we 
had to repair them, the hinges and all that. 

@. The hinges where? 

A. On the rear tailgate. 

@. That’s right, the hinges on the tailgate and 
the tailgate. That was the only damage that could 
have been caused by any impact? 

A. That’s right. | 

Mr. Scholz: That is all. 
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Redicert Examination 


@. (Mr. Bueher): Mr. Duba, did you fe- 
pai the rear body sill? A. Yes. 

@. Was that caused by the accident? 

A. The rear body sill, there are several of them. 
That is caused—no, by the body as it came down. 
They busted. 

@. And did you repair the rear motor support 
housing ? A. Yes. 

Q. Was that caused also by the caving in of 
the frame ? ; 

A. By the caving in of the frame, right. 

Mr. Bucher: That is all. 


Recross-Examination 


Q. (Mr. Scholz): Well, the rear part there, 
the sill, was that the frame member that was badly 
corroded and a heavy metal plate had been placed 
on the floor of the body of the ear? [53] 

A. Well, that was wood, sir. 

@. Pardon? A. That was wood. 

Q. Well, wasn’t a heavy metal plate, had not a 
heavy metal plate been placed on the body or the 
floor of the body of the ear? A. That is right. 

Q@. «And the extra weight of that plate, together 
with corrosion, caused the damage to the rear of 
the cab? 

A. Yes, it sank right down. 

Wit. Scholz: That 15 all 

The Court: You may be excused. 

Myr. Bucher: Mr. Failor. 
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ealled for the plaintiff, sworn. 
Q. (The Clerk): Will you state your name? 
A. ae A. Pailor. 


Direct Examination 


Q. (Mr. Bucher): Mr. Failor, what business 

are you in? A. Transportation. 

Automobile transportation ? 

That is right. 

How long have you been in that business ? 
About 20 years. [54] 

T'wenty years? 

Uh-huh (affirmative). 

Where is your place of business located ? 

o20 Jones. 

On or about the 23rd day of December last, 
do you recollect an automobile accident which hap- 
pened at the intersection of Bush Street and Van 
Ness Avenue? A. Yes, I do. 

Q. Where were you at that time? 

A. I was at the used car establishment there, 
the Neil McNeil, 1850 Van Ness. That is right this 
side, on the south side of Bush Street on the west 
side of the street, or the east side of the street, 
rather. I was sitting at a desk there when I heard 
quite a erash. 

@. Pardon me just a minute. Referring to the 
diagram, do you refer to the location marked Used 
Cars? A. That’s right. 

Q. At the intersection? A. That’s right. 

Q. Now, will you proceed and tell what hap- 
pened ? 


OPOoPorebre 
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A. Well, I was sitting, as I say, at a desk in 
the used car establishment there and heard quite 
a crash and ran out to see what had happened. 
As I got out there, I noticed a Ford pickup truck 
in the pedestrian lane this side of the zone, pas- 
senger zone, and an Army truck directly behind 
it. [55] 

Q. A Ford pickup truck? 

A. A Ford pickup truck. 

@. Was that a Dodge? 

A. Well, it could have been a Dodge, as far as 
I know. It was a small pickup, anyway. 

@. All right. 

A. And the Army truck was parked right be- 
hind it, and the Army people there, out of the 
truck, I believe, there was a woman with them, and 
a couple of army youngsters and the gentleman 
that was driving the pickup truck was arguing with 
them about the accident. The fellow said, *‘ Well. 
my brakes didn’t held|’ or “‘I. couldn’ Delp am” 

@. The man who was driving the army truck 
said that? A. Army truck. 

Q. Now, Mr. Failor, will you take these small 
slips that I have which resemble automobiles, and 
will you place the location of the Dodge truck as 
it was when you went right out, as you saw it? 

A. This is supposed to be 

Q. This is the safety zone. 

A. This is the safety zone? 

Q. No, this is the safety zone in here. This is 
the first line, and this is the second line. Here is 
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your one line and here is your second line. 

A. This is the line this side of the safety zone, 
is that [56] correct? 

Q. That’s right. East. 

A. Well, there is where the rear of this pickup 
truck was, right about in here. 

Q. Now, will you press that in there? Now, 
will you locate the position of the army truck at 
that time? 

(Witness complied.) 

Now, will you resume your seat. 

(Witness returned to witness stand.) 

®. Mr. Failor, I notice that you have placed the 
Dodge truck to the north of the pedestrian cross- 
walk, to the north. This is the north? 

A. That’s right. 

@. And directly behind it you have placed the 
army truck and the two are in parallel, or one is 
exactly ahead of the other, is that correct? 

A. That’s right. 

Q. Were there other cars in the east of the two 
lanes? A. Yes. 

@. ‘There were other cars in here? 

A. Some were parked at the curb. 

Q. Now, some were parked at the curb. Then 
were there other cars in the lane, in the traveling 
lane to the east? A. Yes. 

Q. There were. Do you know whether the red 
hight was on at [57] that time against the Van Ness 
Avenue traffic ? A. I wouldn’t know. 

The Court: At the time of the impact? 
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Mr. Bucher: He wasn’t present at the time of 
the impact. 

Q. How long would you say it was from the 
time you heard the crash until you went out? 

A. Immediately. 

Q. A matter of seconds’? A. That is right. 

Q. Was anyone with you? 

A. I think Jud McNeil might have been with 


Q. Who? A. Jud McNeil. 

Q. Jud McNeil went out with you also. Now, 
do you know—Strike that. Mv. Failor, how long had 
vou been located in business at Van Ness and Bush? 

A. Iam located at 525 Jones Street. 

@. Well, were you located here also at that 
time ? 

A. IJ was temporarily associated with McNeil. 

@. You were. And have you had occasion to ob- 
serve this intersection many times in the past? 

A. Quite frequently. 

Q. I will ask you if you know what ‘‘Stop’’ and 
“Go” lights at the northwest corner of the inter- 
section of Bush and Van Ness, whether they can be 
seen by an automobile from Sutter Street to [58] 
the south as it approaches Bush Street (indicat- 
ing’) ? 

A. It all depends as to whether there is a street 
car in your line of vision, or not. 

Q. If there is no street car in your line of 
vision, can you see it? 

A. fam not positive, but I betieve you ean. 
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Q. You believe you can. Were there any passen- 
gers in the safety zone at the time, do you remem- 
ber ? 

A. When I went out there there were. 

Q. Pedestrians, I should say. When you went 
out there there were? 

A. There were some people. 

Q. Was there any street car on the tracks? 

A. I didn’t notice that. 

Q. You didn’t see any. Now, Mr. Failor, from 
your experience as an automobile transportation 
man during the years, would you say, in your opin- 
ion, having in mind the location of the ears as they 
were at rest when you first saw them, that it was 
possible that the Dodge truck, the one ahead, cut 
in from the right ahead of the Army truck and 
was struck on the left rear corner of the Dodge? 

Mr. Scholz: Just a minute before you answer 
that. Object to that, as it calls for the opinion and 
eonclusion of the witness. 

The Court: Sustained. [59] 

Q. (Mr. Bucher): You didn’t see any truck 
ahead of the Dodge when you went out, did you? 

Ae No, I didn 

Q. Now, did you observe the damage to the 
front and rear of the Dodge truck? 

A. I didn’t observe the damage to the front of 
it, but I noticed the rear tail gate was smashed, and 
it was bent in the middle. 

@. You mean the truck, itself, was bent in the 
middle ? A. Yes. 
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Q. And the tail gate was smashed in? 

A. Yes. 7 

Q. And you didn’t observe the front of the 
truck ? A. No. 

Mr. Bucher: That’s all. You may take the wit- 
ness. 

Cross-Examination 


Q. (Mr. Scholz): Mr. Failor, I believe you testi- 
fied that you did not see any other trucks or any 
other vehicles in the immediate vicinity of the two, 
of the Army car and the Dodge pickup, at the time 
that you first saw this accident? 

A. When I walked out there, there were vehicles 
against the curb and this side of the Army truck 
(indicating). 

@. Vehicles along here? (Indicating. ) 

A. That’s right. 

Q. Would you indicate where these vehicles 
were on the diagram? [60] 

A. Here’s three rows of them. 

Mi. Bucher: The court can’t see where he is. 

A. (Continuing): There are three rows of ve- 
hicles. 

(). Would you mark it in there approximately 
the same size you have there, indicate something 
like this so you will have it? Write this in. 

A. ‘Take this to be the curb here, the cars were 
parked tm here and there was another row of ears 
along in here (indicating). This was in the third, I 
would say the third car from the curb. 
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Q. As I understand it, then, there was cars 
parked along the curb at the point indicated by 
this line, here? me “Phat is mehv. 

Q. Then we will mark that Defendant’s 1. Shall 
I make that a little bit heavier, so the court can 
see it? 

The Court: Use a red pencil, Mr. Scholz. 

(Witness marked diagram.) 

Om (Mr. Scholz): And then there were other 
ears parked, a row of cars parked along here (in- 
dicating ) ? 

A. This side of it. There is three lanes there. 

Q. Well, there are actually two lanes, are there 
not, but the cement comes out there, which is a 
parking lane—isn’t that correct? 

A. From the the curbing. One lane, and then 
there are two lanes of traffic. 

Q. Is that right, two lanes of traffic? Will vou 
indicate [61] with this red pencil where that row 
of cars was when you first saw this accident? 

A. Well, when I came out there were three 
lanes of cars parked, one against the curbing and 
one in the center here, or one this side of the safety 
zone (indicating). 

Q. In other words, then there were also a car 
parked, which I will designate as Defendant’s No. 2. 

Mr. Bucher: He said ‘‘the cars in there.’’ 

Mr. Scholz: Cars. 

A. (Continuing): The signal was evidently 
Sep.’ 
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Q. (Mr. Scholz): Well, how far did they ex- 
tend? I don’t want to 

A. Well, 1 would say two or three cars down, 
because I walked through the first and second ears 
to come over here. 

Q@. Will you write that in, because I don’t know, 
T wasn’t there. 


A. Well, I will say there was a couple of cars, 
about two or three cars down this way, because I 
walked out there from here and through here (in- 
dicating). 

Q@. Then just to make this a little bit clearer, 
that’s Defendant’s No. 2 (marking diagram), in- 
dicating a series of three cars parked when you 
first came out, 1s that correct ? 

A. That’s right. 

Q. Mr. Failor, do you remember that you were 
visited by an agent of the FBI approximatelv 
8/21/47? 

A. J remember there was somebody up there 
from them. [62] 

@. And do vou remember that you made a state- 
ment, apparently you made this statement to him, 
that you had no recollection of seeing any other 
trucks ? 

A. No. Any other trucks—there were passenger 
cars that I saw along there. 

Q. And that you could not recall whether there 
were any other cars on the curb lane ? A. No. 

@. You did not make that statement? 
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A. Not to my knowledge, because I walked 
through two cars to get out there. 

Q. Now, Mr. Fotopulos came into your place of 
business there on Van Ness Avenue? 

A. I wasn’t there, but I was told that he came 
in there. 

Q. Oh, you don’t know whether he came in? 

A. I saw him come in, but I didn’t talk to 
him. He wanted to use the phone there, I think 
Jud McNeil was there. 

Q. He came into there to use the telephone, is 
that right? A. That’s right. 

@. But you were not there at the time? 

A. I don’t believe so. 

Q. Well, did you see Mr. Fotopulos? 

A. Isaw him walk in the building. J was stand- 
ing in front then. ; 

Q. That is the only time you saw him on that 
day ? 

A. Only time, other than when he was arguing 
with the drivers. [63] 

@. And was he arguing with the drivers after 
he had used your telephone, or after he came into 
your place of business to use your telephone ? 

A. Before. 

@. And when he came into your place of busi- 
ness to use the telephone, where were you at that 
time ? A. Standing in the doorway. 

@. And when you heard the crash, did vou 
stand at the door? 

A. JT was inside when I heard the erash, and 
ran out. [ was at a desk. 
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@. And there was a loud crash, was there? 
A. Considerable; I ran out to see what hap- 


pened. 
Q. Did Mr. Fotopulos appear to be injured in 
any way? A. Not to my knowledge. 


Q. Where was Mr. Fotopulos standing when he 
was arguing with the driver of the Army car? 

A. This side, in the center of the two trucks. 

Q. Will you indicate that'on the diagram ? 

A. Right about in here (indicating). 

Q. We'll make that ‘“X’’ and designate that 
Defendant’s No. 3. That is where Mr. Fotopulos 
was standing when you first saw him? 

A. When I came out there were the three of 
them arguing. 

Q. And where was the driver of the Army ve- 
hicle standing ? 

A. Right in the circle with them. The three of 
them were together. [64] 

Q. Will you indicate with an ‘‘X’’ there? 

A. All three were in the circle. 

Mr. Scholz: We will put another “X” right 
there, and that’s where they were, that’s Defend- 
ant’s Exhibit 4 (marking diagram). 

Q. And where were you standing at at that 
time that you heard this conversation ? 

A. Right near there, practically next to them. 

©. Will you indicate where you were standing ? 

A. Right in back of them, practically, right in 
here (indicating). 

Q. The only damage you saw to the automobile 
of Mr. Fotopulos, as you recall, your statement was 
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that the rear tail gate was broken and also there 
was a sway in the rear sill? 

A. That’s right. Not in the rear sill, in the body, 
itself. 

Q. Well, the rear body? 

A. In the frame. The body was bent up lke 
this (indicating). 

Q. In the rear? 

A. Not the body, the whole line of the frame. 

Q. The whole line. And that is the only damage 
you saw? A. That is all. 

Mr. Scholz: That is all. 

Mr. Bucher: No further questions. 

Q. (The Court): You examined the interior 
of the cab? 

The Witness: No, I did not. [65] 

Q. You did not examine the steering apparatus 
at all? Ee NO: 

Q. To determine whether it was on the same 
level or on an angle? A. No, I did not. 

Vhe*Counte: gallmraicit: 

(The witness was excused.) 

The Court: We will take the noon recess now. 

We will resume at 2:15. 
(A recess was thereupon taken until two- 
fifteen o’clock p.m. this date.) 


Afternoon Session, December 4, 1947, 2:15 p.m. 

The Clerk: Case of Fotopulos, et al, v. United 
States, on trial. 

Mr. Bucher: Mr. McNeil, for the plaintiffs. 
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JUSTIN L. MeNEIL, 


called as a witness on behalf of plaintiffs; sworn 

Q. (The Clerk): Will you state your name to 
the court, please? 

A. Justin L. McNeil. 


Direct Examination 


Q. (Mr. Bucher): Mr. McNeil, you are in the 
used car business in San Francisco? 

A. Yes, sir. 

Q. Located on the east side of Van Ness Ave- 
nue, between Sutter and Bush? 

A. That’s right. 

Q. You have seen the diagram that has been 
put on the blackboard, have you? 

A. I see it now. I haven’t seen it before. 

Q. And your place of business, as I understand 
it, is in that section marked ‘‘Used cars’’? 

A, That's mela 

Q. Now, Mr. McNeil, do you remember any- 
thing unusual that happened at the corner of Bush 
and Van Ness Streets on December [67] 23, 1946, 
in the morning? 

A. Well, there was an accident involving a 
Dodge pick-up and an Army truck. 

Q. Where were you at the time of the accident, 
if you remember ? 

A. Well, I believe I was in the office. 

@. At your place of business? A. Yes. 

@. Did you hear any erash or collision of auto- 
mobiles ? 

A. Yes, there was quite a crash out in front. 


Diamond Fotopulos, et al. 89 


(Testimony of Justin L. McNeil.) 

Q. What did you do? 

A. Well, I walked to the front of the door and 
walked out in the street where the cars, where they 
had the wreck. 

Q. Now, Mr. McNeil, will you indicate to the 
court the positions of the cars when you first saw 
them, when you went out? You may illustrate to 
the court. Or I might say, the two cars now placed 
on the board were placed there by the witness Harry 
Failor. Do those two cars, In your opinion, represent 
the position of each car at the time they came to 
rest ? 

A. Well, I would say pretty close. 

Q. Well, what do you mean by ‘‘pretty close’’? 

A. Well, I don’t quite think that that Dodge 
was up as far as Harry has it there. 

@. You mean you don’t think the Dodge was 
quite as far toward the north as he has placed 
them ? A. TYhat’s right. [68] 

@. But were the two cars in an absolutely 
straight line with each other, or was either car on 
an angle? 

A. No, they were both one behind the other. 

Q. One was exactly behind the other. Did vou 
observe any damage to the front or rear of the 
Dodge truck? A. Well, the front. 

@. You ean take your seat, if you will. 

(The witness resumed the witness stand.) 

A. (Continuing): The front of the truck, the 
erile had been pushed in, but whether that had 
been done by this accident, I don’t know, because 
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there was no car in front of the Dodge truck when 
I seen it. 

Q. There was no car in front of the truck at 
that tirie? 

A. The back end of the truck had been dam- 
aged. 

Q. Was the damage to the back of the truck 
as much on the nmeght side as it was on the left 
side? 

A. Well, it possibly could have been a little 
more on the left side, because it looked to me like 
the man in the Army truck had tried to swerve 
to the left in order to avoid him, so it could have 
been more to the left than it could to the right. 

@. But the Dodge car was absolutely parallel 
in the street car tracks, was it? 

That’s right. 

And the Army truck, as vou saw 1t— 

Was right behind him. [69] 

Square behind him ? 

He might have been a little bit to the left 
behind him, but they were right in a line. 

Q. Now, how far would you say the Dodge 
truck, the rear of the Dodge truck, was from the 
front of the Army truck when they came to rest? 

A. Well, when I saw it, I would say about eight 
or nine feet apart, but they had drifted apart by 
the time I got there. I mean, maybe one of them 
had backed up a little bit. 

Q. Now, were there other cars in the east lane 
of Van Ness Avenue going toward the north? 

A. That’s right. 


POP>O> 
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@. At that time? Aw Thats ehh 

Q. Would you say how many there were? 

A. I would think there was three in the lane 
and there were two parked at the curb. 

@. <Abreast of the three in the lane? 

A. That’s right. 

Q. Do you know whether there were any pedes- 
trians in the safety zone? 

A. No, that I don’t know. 

@. You don’t remember? A. No. 

Mr. Bucher: 'That’s all, if the Court please. 

Mr. Scholz: Q. Mr. McNeil, with your permis- 
sion J will remove these, so I will be able to write 
in. I will indicate on the outside at the same spot. 
Will you come down here and indicate, using 
approximately the size of this here (indicating), 
the position of the Dodge car when vou first saw 
me 

A. Well, I would say that the front was right 
about here. 

Q. Use about the same size, to indicate, the 
same size, about, as this (indicating). 

Mr. Scholz: Can the Court see? 

ihe Coummeelitaesvalloright, [ can see it. 

A. In other words, the front end was about in 
the middle of the crosswalk ? 
Mr. Scholz: 

Q. Yes. Well, mark what you indicated here as 
the position of the Dodge car, Defendant’s No. 5. 

(Witness marked.) 

Q. Now, will you indicate the position of the 

Army vehicle when you first saw it? 
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A. Lt would say the Army vehicle was about 
hike that (indicating). 

Q. Thank you very much. We will mark that. 

A. (Continuing): I might say that there were 
eight or nine feet between them, there. 

Q. Well, change it and make it whatever you 
think is corect. Now, this is on scale. You know 
what that means. 

Mr. Scholz: Do vou have a seale here? [71] 

Mr. Bucher: Yes. (Presenting to Mr. Scholz.) 

Mr. Scholz: Q. Wait a minute, before you put 
that in, the scale on this is 8 feet to an inch. So 
you can say that is 8 or 9 feet, so here would be 
an inch. That would be the front of the back here. 
This is 8 feet and this is 9 feet, about here (indicat- 
ing). 

A. This here was about, I would say, about 8 
feet between the two cars at the time I saw it. 

Q. Then Defendant’s No. 6 indicates the posi- 
tion of the Army vehicle at the time that you first 
saw it? A. Yes. 

Q. And Defendant’s No. 5 indicates the posi- 
tion of the Dodge pick-up truck when you first 
saw it? A. Yes. 

Mr. Scholz: Will you resume your seat? 

(Witness resumed the witness stand.) 

Mr. Scholz: Q. As a matter of fact, wasn’t the 
ereater portion, if not all, of the Dodge pick-up 
outside of the line, the passenger lane running 
across Van Ness Avenue? 

A. No, I don’t believe it was. 
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Q. You did not see the accident, did you? 

A. No, I didn’t. 

Q. Don’t you have some recollection that there 
was another truck in front of the Dodge and the 
Army vehicle when you first saw it? [72] 

A. No, I never seen the car in front of them. 
There might have heen a car there. 

Q. Didn’t you state to the FBI agent, the agent 
of the FBI, that you saw around the latter part 
of August—that is when it was, wasn’t it? 

A. Yes. 

@. And didn’t you state to him that you had 
some recollection that there was another truck in 
front of the pick-up of the deceased, but that you 
could not definitely remember ? 

Mr. Bucher: If the Court please— 

A. No. 

Mr. Bucher: If the Court please, I request that 
counsel, for impeachment purposes, fix the time 
and place and who was present. 

The Court: Did the witness make those state- 
ments in writing, written statements? 

Mr. Scholz: No, your Honor, this is the state- 
ment to the FBI. Mr. Lightbody, who will be here 
this afternoon. 

The Court: You might state the time and the 
place. 

Mr. Scholz: I have not the exact date, the date 
of the report is August 21, 1947. 

Q. But you recall Mr. Lightbody or an agent 
of the FBI talking about it to you, about this ease ? 
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A. I recall talking to him. 

Q. When was that time that he talked to you? 

A. That I don’t know. 

Q. Was it approximately in August? 

A. I couldn’t be sure. 

Q. At that time that he talked to you, did you 
recall that you made that statement to him? 

A. No, I told him that I thought there might 
have been a car there from the grille being pushed 
in on the truck. 

@. And do you recall making this statement 
to him also, that you were not sure, but that you 
believed that there was a car in the curb lane? 

A. No, there was cars in the curb lane, but no 
ears on the street car tracks that I remember. 

Q. No, I didn’t say “‘street car tracks.’’ 

A. There was cars in the curb lane. 

Q. That the pick-up, after the accident, was 
either very near the pedestrian cross-walk or par- 
tially into the cross-walk—did you make that state- 
ment ? A. That’s right. 

@. And is that trne? A. That’s right. 

Q. Then the pick-up, after the accident, was 
either very near the pedestrian crossswalk or par- 
tially into this cross-walk? 

A. Well, as near as I remember, it was par- 
tially into the cross-walk. 

Q. You did not spend much time observing 
the accident, did you? [74] A. No, I didn’t. 

@. There are many—they are rather a frequent 
occurrence in that intersection ? 
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A. We have quite a few of them there. 

Q. Did you observe the rear of the Dodge pick- 
up? A. Yes. 

(). And did you notice any damage on the left 
rear of the Dodge pick-up? 

A. No, it seemed to be in the tail gate and the 
body of the truck seemed to be bent up. 

Q. Did you notice any damage to the Army 


vehicle? A. No, I did not. 
@. You didn’t see any at all? A. No. 
Q. Did you look at it? A. I looked at it. 


Q. Did you notice that in the Army vehicle 
the mud was knocked off the front bumper ? 

A. No, that I didn’t. 

Q. Then the only damage, that I understand you 
testified to, is that von noticed the tail gate and 
the frame? 

A. Yes, the body of the truck had been bent 
up, or the frame had been bent. 

Q. Did you notice if the car was very much 
corroded ? A. No, I did not. [75] 

@. I believe you testified on direct examination 
that the damage was on the left side of the Dodge? 

A. No, I said it could have been a little bit more 
to the left than it was in the middle. 

®. Yes, that’s right. A little bit to the left of 


the middle ? A. That’s right. 

®. Did you observe now, you were not inter- 
ested in this case, were you? A. No. 

@. You are not now, are you? a\o INO 


@. Did you have any oceasion to observe 
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whether or not these cars were directly in line 
behind each other? 

A. Well, I would say that they were. 

@. Did you take any pains, did you make any 
examination to see whether they were, or not, or 
is that Just your best recollection? 

A. Well, both of them were in a line of traffic 
—neither one was over the white line. 

@. Neither one was over the white lines. You 
mean this line here (indicating) ? 

AS WMinat’s 1a: 

@. As near as you recall—in other words, all 
vou observed, then, as I understand it, is that the 
two cars were in the line between the safety zone 
and the line of the traffic [76] lane, the traveling 
lane? 

A. They were what I would say, one was right 
directly behind the other, within a matter of maybe 
six or seven inches. 

Mr. Scholz: That is all. 

Mr. Bucher: That is all, Mr. McNeil. 

Mr. Bucher: Mrs. Diamond Fotopulos. 


MRS. DIAMOND FOTOPULOS, 


called as a witness on behalf of plaintiff; sworn. 
The Clerk: ©.,.Wonr name is Mas. Biamond 
Fotopulos? A. Fotopulos. 


Direct Examination 


Mr. Bucher: Q. Mrs. Fotopulos, may I caution 
you to speak loud enough to the Court, so that the 
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Court and counsel and the court reporter may hear 
your testimony as well as counsel ? A. Yes. 

Q. You are the widow of Peter Fotopulos, the 
deceased ? A. Yes. 

Q. Mrs. Fotopulos, several things have been 
stipulated to by counsel which will relieve my ques- 
tioning you upon them. I will direct my examina- 
tion to the day of the accident and the days follow- 
ing. Do you recollect the accident that your hus- 
band was involved in on the 23rd of December, 
last ? A. Yes, .¥ do. 

@. Were you at home during that day? [77] 

x. Pewas. 

Q. Did your husband leave early in the morning 
as usual ? A. Yes, he did. 

Q. In the Dodge truck? A. Yes. 

Q. When did he return, what part of the day? 

A. It was a little after noon, about close to 
one o’clock. 

@. And what happened when he came home? 

A. Well, he was— 

Q. Did he tell you about the accident? 

A. Yes, he did. 

Q. What happened ? 

A. Well, he was all shaken, white, and I asked 
him, ‘‘What’s wrong?’’ I asked him if he was 
hurt, and he said he was. He said, ‘‘Yes I was in 
an accident, I was hit from the rear by a truck, 
and I hurt my stomach.’’ So he sat down, tried 
to— 

Mr. Scholz: If your Honor please, I think that 
will be objectionable, what ‘‘I was told.’’ 
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Mr. Bucher: I concede. I will try to avoid that 
as much as possible. You can only state what you 
observed, and not what happened, not anything 
that he told you, Mrs. Fotopulos. 

Q. Now, did he remain home the rest of the 
day? A. Yes, he did. 

Did he go to bed earlier than usual? [78] 
He did, right away. 

When? A. Just as soon as he— 

Did he eat dinner that evening? 

What. is it? 

Did he eat dinner that evening? 

Oh, no, he couldn’t eat. 

Now, the next day was the 24th of Decem- 
ber, att day before Christmas. Did he go to his 
place of business that dav? A. Yes, he did. 

Q@. What time of the day? 

A. Oh, it must have been about ten o’clock, 
ahout ten. 

Q. Did he remain there long before he came 


1 OrOroore 


home? 

A. No, just a few hours and he came home 
again. 

@. He came home about what time of the dav? 

A. Oh, it must have been a little after noon, 
about 1:00. 

Q. Did he eat solid food during these days? 

A. No, he didn’t. 

©. Witat did he aat® 

A. Just broth or soft-boiled eges. IT would make 
very heht food. 


him a custard or aallo 
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Q. Now, Mrs. Fotopulos, following Christmas 
day, until the early part of January, did he go 
to his place of business every day? 

A. Yes, he did, except just for a week. [79] 

Q. For about a week. When, following the 23rd 
of December? A. Yes. 

Q. And then what did he do after that? 

A. Well, he kept getting worse every day, com- 
plaining of his stomach, pain in his stomach, so I 
pleaded with him to go and see a doctor, but he 
didn’t believe in going to doctors, he said, ‘‘I’ll be 
alberielity’’ 

Q@. Never mind what he said, but, well, did he 
finally go to a doctor? 

A. Yes, he did. He went to a Doctor Wertheim. 

Q. That was on the 3rd of January? 

A. Yes. 

@. Now, New Years was on the Ist day of 
January, of course, and do you remember whether 
he worked on the 2nd of January? 

A. No, he couldn’t work then. 

@. Did he go to his place of business at any 
time after the Ist day of January? 

A. He just, I don’t believe he did. I don’t 
remember exactly, but I don’t believe he did after 
that. He just was he just couldn’t stand up any 
more. He was getting worse every day. 

Q@. Well, he was up and around on the 3rd 
of January, was he, when he went to the doctor’s 
office ? A. Yes. 

@. And did he come home directly from the 
doctor’s office? A. Yes, he did. [80] 
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@. Did he go to bed early that day? 

A. Yes, he did. 

Q. Do you know what time? 

A. Oh, right as soon as he came home from the 
doctor’s. Went right to bed. 

@. Was that in the afternoon? A. Yes. 

Q. And then do you know what happened on 
the 4th of January, the day he went to Dr. Wer- 
theim? Did he get up again? 

A. Yes, he did get up, but he felt worse, and 
T pleaded with him to go and see a doctor or a 
specialist, someone that would know better than 
Dr, Werthtenmne Hiawsaid, “ All might» 1% beamall 
right, Dr. Wertheim said it was nothing.’’ 

Q. But he didn’t go back to his place of busi- 
ness at any time after that? 

A. No, it kept getting worse, he complained, 
crying all night and in pain, and finally on the 
6th, I think it was the 6th of January, we were up 
all night. The children and I. We couldn’t do any- 
thing for him. We tried our best to comfort hin, 
and it just seemed impossible toward the early 
houts of the motmme. 1 called up Dr: Ryane 
couldn’t stand seeing him suffer like that. So Dr. 
Ryan wasn’t there. They got in touch with Dr. 
Musser. I told him the symptoms, and I told him 
about his pains, and that it kept getting worse, so 
he said, ‘‘Bring him to the hospital mght away so 
JT can look him over.’”’ [81] 

@. Then you took him to the hospital ? 

H Yes. 
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Q. Now, Mrs. Fotopulos, while your husband 
was alive he was owner of what is known as the 


P. F. Casing Company, was he? A.  Vies. 
Q. That was a one-man company, was it not? 
A. Yes, 
Q. Owned and operated by himself? 
A. Yes. 
Q. That was in the treatment and sale of cas- 


g 


ings for meat—sausages, wasn’t that it, isn’t that 
right ? A. Yes. 

@. And since then, has that business ceased to 
operate ? 

A. Yes. I tried to work the business, but I 
eouldn’t make a go of it. I kept losing money every 
dav, I finally had to close it down. 

Q. You got nothing for it? 

A. No, I have nothing for it. 

Mr. Bucher: You may take the witness, Coun- 
sel, 

Cross Examination 


Mr. Scholz: Q. Mrs. Fotopulos, Mr. Fotopulos 
had two accidents and sickness policies with Oeci- 
dental Life Insurance Company ? 

Mr. Bucher: I object to that, if the Court please. 
I can’t see any relevancy between that question and 
this case, as to whether he had any sickness or 
accident policies. [82] 

The Court: Sustained. 

Mr. Scholz: Q. Your brother’s name is John 
J-a-h-m-a-k-e-s ? A. Yes. 
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@. And isn’t he the manager of the P. F. Cas- 
ing Company ? 

A. Yes, he helps me work it. 

(). And he took over the management of the 
business, did he not? 

A. We both did, together. 

Q@. And he is now managing the business? 

A. No. 

@. Who is now managing the business? 

A. I Jost the business completely. I couldn’t 
make a go of it. 

Q. Now, didn’t Mr. Fotopulos go down to the 
place of business, up to the time he went to the 
St. Francis Hospital ? 

A. Yes, the first week he did. 

@. In other words— 

A. Just a few hours a day. 

Q. In other words, he went to the hospital on 
January the 7th, did he not? A. Yes. 

Q. And he went down to the business up to 
that date, did he not? 

A. No, not up to that date. 

Myr. Scholz: That is all. 

Mr. Bucher: That is all, Mrs. Fotopulos. [83] 

The Court: You may step down. 

(Witness excused.) 

Mr. Bueher: May it please the Court, I desire 
to introduce in evidence a certified copy of the 
death certificate. 

Mr. Scholz: Well I haven’t seen it. 

Mr. Bucher: Well, it is a public reeord. 
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Mr. Scholz: But I don’t know whether that-— 
T think that is purely hearsay. 

Mr. Bucher: That is certified as a public record. 

Mr. Scholz: I know, but it is still hearsay. 

Mr. Bucher: Well, can it be introduced for what 
it is worth? 

Mr. Scholz: Of course, that is up to Court; 
but I still think it is hearsay. 

The Court: What is the purpose of this show- 
ing? There is no question about the fact of death, 
is there? 

Mr. Bucher: No question about the fact of 
death, but this shows the cause of death as indi- 
eated by the autopsy surgeon. 

T will not press the issue, if the Court please 
hecause the evidence is already in. However, | 
desire to introduce a certified copy of the verdic* 
of the Coroner’s Jury, which clearly is admissible 
as being again a public document. 

Mr. Scholz: I object to that upon the ground 
it is incompetent, irrelevant, and immaterial, and 
not binding upon the [84] United States, or any 
of the defendants. 

Mr. Bucher: Testimony before the Coroner, or 
a transcript of testimony, is not proper evidence, 
but it has been held that the verdict of the jury 
is competent. 

Mr. Seholz: I don’t know how it could be when 
the parties are not present to testify, or without 
notice, I don’t see how it would be binding on any 
of the defendants, or on anyone. 

The Court: Objection sustained. 
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Mr. Bucher: At this time we rest. 
(Plaintiff rests. ) 

The Court: You meght have that document 
marked for identification. 

Mr. Bucher: Yes. 

The Court: Those several documents may be 
marked for identification. 

Mr. Bucher: Yes, if I may, with the Court’s 
permission. 

The Court: They will be marked, just for the 
purpose of your record. 

The Clerk: Death Certificate is marked Plain- 
tiff’s 1 For Identification; verdict of Coroner’s 
Jury is marked Plaintiff’s 2 For Identification. 

(Death certificate was marked Plaintiff’s 
Exhibit I For Identification; verdict of Cor- 
oner’s Jury was marked Plaintiff’s Exhibit 2 
for Identification. ) 

The Court: There is also one other phase that 
T think [85] should be made a matter of record. 
The doctors were examined with respect to reports 
upon which they based their opinions in the heht 
of the facts of the medical qeustions submitted 
to them. J suggest to counsel that you mark the 
several documents for identification in the record 
so it will be a matter of official record, merely for 
identification. 

Mr. Scholz: That is true. 

The Court: That can be done at the conclusion. 
I merely thought about it at this juncture. There 
is no special hurry. 
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MATHEW J. LIGHTBODY, 


called as a witness on behalf of the United States; 
sworn. 

The Clerk: Q. Will you please state your name 
to the Court, please? 

A. Mathew Lightbody. 


Direct Examination 


Mr. Scholz: Q. Mr. Lightbody, what is your 
occupation ? 

A. J am a special agent of the FBI. 

Q. And how long have you been in such capac- 
ity, such agent? A. Seven years. 

Q. And you still are at the present time? 

A Wes. 

Q. Now, at the request of the United States 
Attorney’s office, did you interview any witnesses 
in regard to the present action pending in this 
Court, the case of Fotopulos vs. United States 
[86] of America? A. I did. 

Q@. And was there, among those witnesses, a 
man by the name of Harry Failor? 

A. I did. 

Q@. And at the time that you interviewed him 
did you identify yourself as a Federal Bureau of 


Investigation agent? A. I did. 
Q. And you told him the purpose of it? 
A. Yes. 


Q. Did he say to you at that time— By the 
way, what was that date? 
A. I have some notes here that I think will 
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help. I ean give you the dates from those (con- 
sulting notes). July 7, this year. 

Q. July 7 of 19472 A. Yes. 

Q. And where? 

A, At their place of business, 1350 Van Ness 
Avenue. 

Q@. At that time did he state, in response to 
a question, that he could not recall whether there 
were any other trucks, any other cars, in the curb 
lane at the time of the accident? 

A. Yes, he told me that he couldn’t remember 
seeing any other ears in the curb lane. 

Q. What else did he state to you at that time? 

A. Well— [87] 

Mr. Bucher: If the Court please— 

Mr. Scholz: Well, withdraw that question. I 
think it is too— 

@. Did he also state to you that he had no 
recollection of seeing any other truck in front of 
the Dodge pick-up ? A. ‘That's. tieiite 

@. And did you ask him the question if he 
knew anything more about the case than what he 
had already told you? A. Yes. 

@. And did he volunteer any information to 
vou that the driver of the two vehicles, the drivers 
of the two vehicles, were arguing about the case, 
and that the Army vehicle driver stated that his 
brakes would not work ? 

A. tle made no such statement to me. 

Q. Now in the course of this investigation, did 
vou also talk to a witness by the name of Justin 
MeNeil? ma. “did: 
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@. And did he state to you that he had some 
recollection that there was another truck in front 
of the pick-up of the deceased ? 

A. Yes, he did make such a statement. 

Q. Did he also make a statement that he was 
not sure, but that he believed there was a car in 
the curb lane? 

Mr. Bucher: If the Court— 

A. Yes. 

Mr. Bucher: Wait a minute, I object to this 
line of questioning. [88] It is not proper examina- 
tion for impeachment purposes, it 1s leading, direc- 
tive. 

The Court: Overruled. 

Mr. Scholz: Q. Did he state that the pick-up 
was either very near the pedestrian crosswalk or 
partially into this crosswalk? A. Yes. 

Mr. Scholz: That is all. 

Cross Examination 

Mr. Bucher: Q. Mr. Lightbody, did either Mr. 
Failor or Mr. McNeil tell you the relative posi- 
tions of the two automobiles at the time they came 
to rest on the day of the accident? 

A. Well, as I recall, they did state that they 
were together in the rear, that is— 

@. And they also stated to you that they were 
in direct line, one with the other, one behind the 
other, didn’t they? 

A. No, I don’t recall that they did. 

@. Well, did you ask them about that? 

A. I don’t remember specifically. 
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Q. You don’t remember whether you asked them 
the position of the cars, or not, do you? 

A. I asked them what the position of the pick- 
up truck was, yes. 

@. And didn’t they tell you that the pick-up 
truck was partially in the pedestrian lane facing 
north—isn’t that what they [89] told you? 

A. Yes. 

Mr. Bucher: That’s all. 

Mr. Scholz: That’s all. 

The Court: You may be excused. 

Mr. Scholz: Captain Jenkins. 


TERRY 0. JENKINS, 


called as a witness on behalf of the United States; 
SWorn. 

The Clerk: Q. Will you state your name to the 
Court, please? A. Terry O. Jenkins. 


Direct Examination 


Mr. Scholz: @. Captain, what is your oceupa- 
tion? 

A. J am the maintenance officer at the Presidio, 
sit. 

Q. And how long have you been maintenance 
officer at the Presidio? 

A. Fort & yeat,and a hala, sir. 

Q. Have you gone through the prescribed 
schools of maimtenance, prescribed by the Army? 

&. I have, yes, sir. 

Q. «And what year did you take that? 

A. 1940, sir. 
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Q. And ever since that date, you have been 
associated with the Department of Transportation, 
maintenance of transportation, for [90] the Army? 


A. Yes, sir. 
Q. And are you familiar with the Army vehicle 
involved in this aecident? A. Yes, sir, Lama 


(. And immediately after the accident was a 
report submitted to you by the driver? 

A. It was, yes, sir. 

@. And did you examine the vehicle, the Army 
vehicle? A. Yes, sir. 

Q. Did you find any damage to the Army 
vehicle ? 

A. ‘The paint had been scraped off on the right 
side of the front bumper. 

Q. The right side of the front bumper? 

he © GES, Sit 

Q. Did you find any other damage to the Army 
vehicle ? A. None, whatever, sir. 

Q. Did you notice—referring to the front part 
of the Army vehicle, was there any mud on that 


vehicle? A. There was, yes, sir. 

Q. It had not been knocked off by the previous 
accident ? = Noesmenit had not. 

Q. Still there? A. Still there, yes, sir. 


Ma. Scholz: May I have the exhibit referring to 
damage [91] to the Dodge car? I don’t recall what 
number. 

The Clerk: There is no exhibit such as that. 

Mr. Scholz: Didn’t you offer that in evidence? 

Mr. Bucher: I didn’t. I neglected to, but here 
it is. (Presenting document to counsel.) 
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Mr. Scholz: If you are going to offer this any- 
way— 

Mr. Bucher: Yes, it has to be offered. It can be 
marked for identification now. 

Mr. Scholz: Well, this is not the one that he 
offered, 1s it? I thought he referred to one, the 
original one, and this one he couldn’t quite identify. 

Mr. Bucher: He identified it, except he said 
there was one minor item, he said there was a 
little variance. Otherwise, it is a copy of the 
onginal. I’ll say this, Mr. Scholz, that was fur- 
nished me by the J. E. French Company. 

Mr. Scholz: Well, if you are going to offer it 
in evidence I think you should at this time. 

Myr. Bucher: You can examine him on it; I 
don’t care. 

Mr. Scholz: Q. Did you examine the Dodge 
pick-up ? A. I did, yes, sir. 

Q. Did you find any evidence—assuming there 
was a collision.on December 23, 1946 wherein the 
Dodge pick-up was hit by the Army vehicle—did 
you-find any evidence of any damage by that col- 
lision to the Dodge vehicle? 

A. I didsteteniomsm 

Q. Did you find any damage to the tail gate or 
tail light, or [92] whatever it might be? 

A. The tail gate of that vehicle is missing at 
the present time, it is not on the vehicle. 

Mr. Bucher: Well, I ask that that answer be 
stricken as not responsive to the question. 

The Court: It may go out. When, Mr. Scholz, 
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did the captain make the examination which he 
testified to, in point of time? 

Mr. Scholz: Q. Can you answer that question ? 

A. It was either the day before Thanksgiving or 
the day after. 

Mr. Bucher: Of this year? 

The Witness: Of this year. 

The Court: That is why I asked the question. 

Mr. Bucher: Yes, I thought it was immediately 
after the accident. It is rather incredible that there 
was no damage to the Dodge car, in the lght of 
the testimony that has thus far been elicited. 

Mr. Scholz: IJ think so, too. 

Q. Did you examine the height of bumper, the 
figures on how the Army ear would strike, if it did 
strike the Dodge car? 

A. Yes, I did. I made a drawing of the vehicle. 

@. What did you find? 

A. The bottom of the Army bumper was 25 
meches from the ground. 

Q. Go ahead. 

A. The bumper is eight inches wide. The 
bumper is made of [93] metal 7/32 of an inch 
thick. 

Q. From your examination of the Dodge car 
and the Army vehicle, where would it have been 
possible for the Army vehicle to strike the Dodge 
car? | 

Mr. Bucher: I object to that, if the Court please. 

The Court: Sustained. He may testify as to 
his physical examination; that is, the examination 
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of the physical properties immediately after the 
accident. You may direct his attention to that. 

Mr. Scholz: I don’t think he examined it immed- 
lately after the accident. 

The Court: He examined the Army ear. 

Mr. Scholz: Yes. 

The Court: You examined the Army car? 

The Witness: Yes, sir. 

The Court: @. Within the hour after the acci- 
dent ? A. Yes. 

Mr. Scholz: I think he has already testified as 
to the physical damage on that, your Honor. I 
don’t think— 

Q. Did’ you examine the brakes of the Army 
vehicle immediately after the accident? 

Mr. Bucher: Wait a minute, object to that, if 
the Court please, on the ground that the condition 
of the brakes immediately, or as he said, within 
the hour after the accident, the accident having 
intervened in the meantime, is improper [94] direct 
examination. 

The Court: Where is the driver of the car? Is 
he available ? 

Mr. Scholz: The driver of the car, they have 
taken his deposition, and the man who rode with 
the driver, I have the statement of the doctor. He 
won’t be able to be here. But he will be available 
very shortly. 

Mr. Bucher: Well, the deposition has been 
taken. 

The Court: Where is the driver now? 
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Mr. Scholz: In Massachusetts. 

The Court: Is he in the United States Army? 

Mr. Scholz: He has been discharged and he is 
in Shelburne Falls, Massachusetts. However, the 
deposition was taken, and I think your Honor has 
on file here the deposition of the driver. However, 
I think that will be admissible, if your Honor 
please, for this reason— 

The Court: I will allow the question. 

Mr. Scholz: Would you please repeat the ques- 
tion? 

(Record read.) 

A. Within an hour after the accident. 

@. And what was the condition that you found 
the brakes of the Army vehicle? 

A. They were in excellent shape. 

Mr. Scholz: That’s all, I guess. [95] 


Cross Examination 


My. Bucher: @Q. Captain, where were you on 
the morning of the 23rd of December? 

A. I was at the post motor pool at the Pre- 
sidio. 

@. And what was the first notice you had of 
this accident ? 

A. The driver of the vehicle brought a driver’s 
accident report to me. 

Mr. Bucher: Mr. Scholz— 

Mr. Scholz: I have it. 

Mr. Bucher: No, I am not asking you for that, 
but at the time the deposition of Mr. Hammond 
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was taken, there were certain photographs intro- 
duced by you in evidence. I assume, if the Court 
please, that those are attached to the deposition. 
That is, the deposition of Roy Lee Hammond. 

The Clerk: There are certain photographs in 
here. 

Mr. Bucher: May I see that? 

(Handed to counsel by the clerk.) 

Mr. Bucher: That is all, if the Court please. 

The Court: All right. 

Mr. Scholz: Mr. Gaber. 


JOHN FRANK GABER, 


called for the United States; sworn. 
The Clerk: Q. Wiauill you state your name to the 
Court, please? [96] A. John Frank Gaber. 
The Court: Before this witness is_ inter- 
rogated, is there any stipulation in the record thus 
far to the weight of the Army truck? 

Mr. Bucher: No, your Honor. 

My. Scholz: No, your Honor. 

The Court: I think we should have a general 
description of the Army truck and the weight of 
it while the captain is in court. 

Mr. Bucher: The captain should be reealled for 
that. 

The Court: Do you know, Mr. Scholz? What is 
it? It is a ton or two tons? 

Mr. Scholz: It is a 6x6, a Chevrolet 6x6, we 
cCallrit: 

The Court: It is a Chevrolet? 
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Mr. Scholz: Yes. I might have it here. 

The Court: Is 1t what we commonly refer to as 
a pick-up truck? 

Mr. Scholz: I would rather ask the captain. 
What kind of a truck is that? 

Captain Jenkins: That is a ton and a half stake- 
box) sim: 

The Court: All right. Proceed. 

Direct Examination 

Mr. Scholz: @. Mr. Gaber, in December of 
1946 you were employed by the Atlas Towing Com- 
pany of San Franeisco as a driver? [97] 

A. Yes, sir. 

Q. And you went to Bush and Van Ness Avenue 
about 10:00 o’clock on December 23? 

A. Yes, sir. 

@. And while there you saw a Dodge pick-up 
truck and an Army vehicle? A. Yes, sir. 

Q. Now, will you indicate, disregarding any- 
thing you see on here, will you indicate where you 
saw the Dodge pick-up truck, when you first saw 
it, about 10:00 o’clock on the morning of December 
23, 1946? 

Mr. Bucher: Pardon me, Mr. Scholz. If the 
Court please, what time of day was this? 

Mr. Scholz: About 10:00 o’clock. 

The Witness: About 10:00 o’clock in the morn- 
ine. 

Mr. Bucher: Very well, thank you. 

Mi. Scholz: @Q. Now, this is seale drawn. Do 
you know what I mean by “‘scale’’? 

A. Yes, sir. 
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Q. So this is about 11 feet here, and I presume 
the way we have got one of these little things— 

Mr. Bucher: Cars, you mean. 

Mr. Scholz: Yes. Well, that is all right. 

Q. Well, this one here is eight feet to an inch. 
Here is one which says eight feet. So, put it in 
position more or less, as [98] near as you can. 

A. Near where the truck was? 

@. Yes, where you saw the Dodge truck. 

A. When I picked it up, the Dodge pick-up 
was lying right about in this position (indicating), 
and the Army vehicle was lying right in here when 
IT picked them up. 

Q. Now, will you indicate this one here? 

A. That is the Dodge. 

Q. That is defendant’s No. 7. That indicates the 
position of the Dodge pick-up when you saw it? 

A. Ves, si 

Q. And that will be defendant’s No. 8. It indi- 
eates the position of the Army vehicle when vou 
saw it. A. ies» gir: 

Q. Now, as I understand, then, the Dodge pick- 
up was just about the line, just short of it, a little 
bit over the line of the crosswalk? 

A. Of the intersection, yes, the crosswalk. 

Q. And the Army vehicle was behind it, but 
to the left of 1t? 

A. Yes, it was in the center. 

Q. That would have to be to the west of it? 

AS Wes. 

Q. Do you recall whether or not that Dodge 
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pick-up was straight? I mean, assuming this is 
north and this is south, was that Dodge straight, or 
was it pointing slightly to the east or west? [99] 

A. Well, when I picked it up, well, maybe just 

a couple of degrees to the west. 

A couple of degrees? A. Yes. 

A little bit to the west, is that right? 
Yes, sir. Not very much, just slightly. 
Slightly ? ie ‘ies, sir. 

And the Dodge, or the Army vehicle— 
Was straight behind it, straight on up, i 
~ line there (indicating). 

Q. Straight north and south? A. Yes, sir. 

Q. The driver of the Dodge pick-up was there, 
was he not, when you got there? 

A. Yes, he was. 

Q. And was there any appearance of any injurv 
or anything to him that you could see, that you 
saw ? 

A. No, there wasn’t. He didn’t say anything. 
He walked around the truck while I hooked onto 
it and claimed into the cab of my truck and we 
went down to J. E. French, I drove in, he got out of 
the truck and walked around again and looked 
inside of this truck. Then he walked over to the 
front of my truck when I dropped his truck down, 
then he went back again, I guess. Dupont was there 
and they were talking about the truck in [100] 
hack of mine. 

Ri SCholZ- eit is all. 


BREMS « 
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Mr. Bucher: @Q. Mr. Gaber, who have you 
talked with about this case since then? 

A. Pardon? 

Q. Who have vou talked with about this case 
since then? 

A. I haven’t talked to anybody about it. 


@. Not a soul? A. Not a soul. 
@. Well, did you talk to any representative of 
the FBI? A. I talked to Mr. Lightbody. 


(). Well, then, did you talk to somebody— 

A. (Interposing): But I haven’t talked to any- 
body else. I mean, he came down to the garage 
and asked me some questions. 

Q. When was that? When did he come to the 
garage? 1 

A. I don’t remember. It was back 1n—it must 
have been Julv or June or somewhere around there. 

Q. June or July; that is the first time you talked 
with anybody about the accident, was it? 

A. Yes. 

Q. And did he tell you about what the position 
of those trucks was before you described it to him? 

A. No, I told him what the position of them 
were. 

@. And you remembered very distinctly after 
six months just [101] what the position of those 
trucks were? 

A. Yes, I do. I picked them up. I went on call 
and picked up the Dodge pick-up, and I remember 
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exactly where it was, because I went around on 
the righthand side of it, then up to the front of 
it and backed up to the truck. 

@. Well, you are in the business of towing cars, 


aren’t you? A. Yes, sir. 
Q. You tow, I suppose, in the neighborhood of 
two or three cars a day? A. Ten or fifteen. 
@. ‘Ten or fifteen a day? A. Yes. 


Q. Week in and week out? 

A. That’s right. 

Q. And do you remember the position of every 
car in every towing job that you do? 

A. No, I don’t, but that one there specifically 
I do. 

@. Why do you remember this one in particular 
any more than any other one? 

A. On account of the Army truck was involved 
in it and I happen to remember the exact accident, 
exactly where they were. 

Q. because the Army truck was involved, that 
created a more distinet recollection in your mem: 
ory, did it? 

A. Yes, I remembered it a lot easier. 

Q. What? [102] 

A. It came to me a lot easier. I remembered it 
easier. I have a lot of wrecks. 

Q. Now, isn’t it true, Mr. Gaber, that you don’t 
remember exactly the position of those cars? 

A. Now— 

@. No, wait a minute. Isn’t it true that vou 
don’t remember the exact position of those cars 
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any more than you remember the position of other 
cars in other accidents, and that they might have 
been in a line, one right behind the other? 

A. No. 

Q. You insist on that? 

A. That is where that truck was when I picked 
It Woe 

Q. You are positive of that? 

A. Yes. It mght have been straight when the 
accident happened and then again, somebody might 
have pushed it to where it was, but that 1s where 
I picked the truck up, half in one lane and half 
in the other lane. 

@. Now, you think that is about an hour after 
it happened ? 

A. It was about 10:00 o’clock, I guess. 

Q. Around 10:00 o’clock. 

A. Yes. It must have been about twenty minutes 
to a half hour after the accident. 

Q. Well, they told you when the accident had 
occurred, did they? 

A. No, that is what I figure. [103] 

Q. You just guessed about that? 

A. TI figured that, because they have to call up 
to French and then French calls down to Atlas; I 
was down on a job, and called in and they gave me 
the job. Then we went in there and picked it up. 

Q. You were on another job at the time? 

A. Yes, and I ealled in to the office and they 
received a call from French. I believe they received 
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a call from them to come out and pick up the 
truck and bring it to French’s. 

Q@. Yes. And you don’t know where the Dodge 
truck was in the pedestrian lane? 

A. 1 omas @ little bit into it. 

Q. It was a little bit over in the pedestrian lane? 

A. Yes. 

Q. But you are positive, are you, that it cen- 
tered on the east side of the white line, is that 
right ? me “Chad’sexteht: 

Q. You are positive of that? 

A. That is where I picked it up. 

Q. In other words, you are sure that it wasn’t’ 
over, headed over into the safety zone in that posi- 
tion (indicating) ? A. No. 

Q. You are positive of that, aren’t you? 

A. Yes. 

Mr. Bucher: That is all. [104] 

Mr. Scholz: That is all, Mr. Gaber. 

The Court: You may be excused. 

Mr. Scholz: Now, if your Honor please, we 
have the deposition of Mr. Bailey, who was in the 
Army truck as the driver. Charles Arthur Bailey. 
He is now out of the Army, and his deposition 
was taken in Massachusetts, in Boston. We also 
have a witness by the name of Corporal Roy Lee 
Hammond. I have here the certificate from Letter- 
man General Hospital that Corporal Roy L. Ham- 
nond is at this time a bed patient, and that he will 
ye unable to appear in Court on Thursday, Decem- 
yer 4, 1947. 
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‘‘Tt is my opinion, unless unforeseen condi- 
tions arise, that Corporal Hammond will be 
able to appear in court at any time after the 
eighth day of December, 1947. (Signed) Wil- 
ham J. Fleming, Captain, Medical Corps.”’ 

We also have this deposition, because at the time 
I took his deposition, I was informed that he would 
be discharged from the Army, so in order to get 
his testimony, we took his deposition. I believe it 
would be better to have the witness here in person 
to testify, rather than merely reading the cold 
record. 

The Court: Is the corporal’s illness a serious 
“one? 

Mr. Scholz: No, he was here in court once 
before, but it was continued. At that time he com- 
plained that he wasn’t feeling very well. As a mat- 
ter of fact, while he was going to be discharged, 
he was held up because he was going through Let- 
terman General Hospital. However, the doctor here 
testified [105] that unless that unforeseen condi- 
tions arise, he will be able to appear in court at 
any time after the eighth day of December, 1947. 
Whatever the Court wants to do on that, we have 
no objection. 

Mr. Bucher: If the Court please, may I imter- 
rupt? This question of the deposition of Hammond, 
may T suggest that as counsel states, the deposition 
was taken with the idea that he was to be out of 
the Army hefore this ease could be tried. However, 
the deposition was taken, it is in the regular form, 
sworn to. May I suggest to the Court—I am sure 


Diamond Fotopulos, et al. 123 


the Court is familiar with the fact that the Rules 
of Civil Procedure of the Federal Court provide 
that the deposition of a witness, whether or not 
a party, may be used by any party for any purpose, 
if the Court finds the witness is unable to attend 
to testify because of age, sickness, infirmity, or 
imprisonment. I submit that the deposition could 
properly be read. 

Mr. Scholz: Well, I think it is true, your Honor, 
but as counsel just said, he is not available at the 
moment, but, if the Court please, that is only tem- 
porary because of illness. But as I pointed out to 
the Court before this case came to trial, we had 
received information that he would not be available 
at the time of trial, but would probably be available 
shortly thereafter. Whatever the Court desires 
would be agreeable, but 1t would seem to me that 
perhaps the Court would prefer to have the witness 
testify in person rather than take the [106] cold 
record. 

Mr. Bucher: Well, the deposition 1s very com- 
plete. It goes into all the facts. 

Mr. Scholz: Yes, but the demeanor of the wit- 
ness is not in the record, unfortunately. Well, we 
have the deposition of the driver, we can proceed 
on that. 9 TES 

Mr. Bucher: Yes, your Honor. 

The Court: Let us take this up after a short 
recess. | 
Mr. Bucher: Very well. 

(Short recess. ) 

Mr. Scholz: May I proceed with the reading of 

the deposition, your Honor? 


te 
oe) 
2 : Pe be 


124 Umted States of America vs. 


(Deposition of C. A. Bailey.) 

The Court: Yes, Mr. Scholz. 

My. Scholz: Have we the original, or shall I 
read from the copy? 

The Court: Do vou desire the original ? 

Mr. Scholz: If your Honor please, I think this 
1s an exact copy. (Reading) 

‘Be It Remembered that on Wednesday, Novem- 
ber 12, 1947, pursuant to written stipulation of 
counsel in the office of the United States Attorney 
in the United States Court House and Postoffice 
Building in the City of Boston, County of Suf- 
folk, of Massachusetts, personally appeared before 
me, Edward J. Grace, 11 Pemberton Square, Bos- 
ton, a Notary Public in and for the Commonwealth 
of Massachusetts, [107] Charles Arthur Bailey, a 
witness called on behalf of the defendant. S. Lang 
Makrauer appeared as counsel on behalf of the 
plaintiffs. Gerald J. MeCarthy, Esq., Assistant 
United States Attorney, appeared as counsel for 
the defendant.’’ 

Mr. Bueher: We will waive the reading of the 
stipulations following that. 

The Court: The stipulations are in wre cia) 
form? 

Mr. Bucher: Yes, your Honor. 

The Cowt: So ordered. 

Mr. Scholz: Then we will go to the direct exams 


ination. 
“@. (By Mr. MeCatthy): What is your tull 
name? ‘A. Charles Arthur Bailey. 


“QQ. Where do you live, Mr. Bailey? 
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‘‘A. Shelburne Falls, Mass. R. F. D. That is the 
mail address. The residential address is Martin 
Road, Buekland, Massachusetts. 

‘“Q. What is your occupation, Mr. Bailey? 

‘““A, At present I am a molder in the Prophy- 
lactic Brush Company, Florence Massachusetts. 

“©. Were you in the armed forces of the 
United States? ‘*A. Yes, sir. 

‘‘@. In the armed forces of the United States 
on the 23rd day of December, 1946? 

‘“A. Yes. [108] 

‘*(). -Where were you stationed at that time? 

‘fA. The Presidio at San Francisco. 

“Q. Calling your attention to the 23rd day of 
December, 1946 were you driving an armored 
vehicle going north on Van Ness Avenue, San 
Francisco? 

‘‘A. I am not acquainted with the direction, I 
believe it was north. 

“*Q. IT will show you this—”’ 

Mr. Scholz: If have ‘‘chalk’’. 

Mr. Bucher: It should be ‘‘chart’’. 

The Court: May I change the deposition bv 
stipulation of the parties to the word ‘‘chart’’? 

Mr. Bucher: Yes, your Honor, that occurred 
several places. 

The Court: It is indicated now that it is changed 
ne “*chart’’. : 

Mr. Scholz: I think your Honor will find prob- 
ably several other places. 

The Court: Well, then, a uniform change may 
be made throughout by stipulation? 
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Mr. Bucher: Yes, if your Honor please. 

Wir, Scholz: *Wes, your Moner. 

(Reading): ‘‘@. I show you this chart marked 
Plaintifé’s Exhibit 3. This diagonal here shows 
vou the direction. “A. Thateis rghit, 

‘“@. In other words, from where you are sitting 
to your [109] right is north? 

“ie, iar is right, 

“Q. To your left is south? ‘A. Wesausith: 

““Q@. Facing me across the desk is west? And 
back of you would be the east? 

“A. That is right. 

“Q. Now, having looked at the chart were you 
driving an Army vehicle in a northerly direction 
on Van Ness Avenue in San Francisco on Decem- 
ber 28, 1946? ‘fA. Yes, sir. 

““. At what time of day? 

‘A. Approximately 11 o’clock, I am not sure. 

‘“@. You are sure it was not earlier than that? 

‘‘A. No, I would not say either way. I do not 
yemember the hour of the day, in fact to be truth- 
ful until it was brought to my attention I did not 
know the exact date. I would not have remembered 
dite 

“*@. Would it refresh your memory if I told 
vou it was 9 o’clock in the morning? 

“a, No, ite could ast @e well be S o«lock) [ 
would not sav. I do not have any idea of the time 
now. 

“My. McCarthy: I suppose we ean stipulate 
that Van Ness Avenue runs north? 

“Mr. Makrauer: JI think so, from this plan, 
Mr. McCarthy. [110] 
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“Mr. McCarthy: And Bush Street— 

‘My. Makrauer: Due East and West, yes. 

It would appear so from the chart. 

‘““@. Refer to the chart and notice where Bush 
Street is. “iy — Yes. 

‘‘Q@. Take it over close to you. (Witness exam- 
ines paper.) Are there two sets of car rails on 
Van Ness Avenue? TAZ ey es; Sir. 

“@. Do you recall as you approached Bush 
Street as to whether or not there was a safety zone 


there ? ‘‘A. Yes, sir, there was. 
‘“@. As you approached Bush Street, did any- 
thing happen? ‘‘A. Yes, plenty. 


“*@. Will you state what happened, please? 

‘‘A. Well, I hit the back of another vehicle. 
Now I cannot give a definite description of it. It 
has been quite awhile since then. 

“Q. Do you recall whether or not it was a 1936 
Dodge pick-up? 

“A. A 1939, I thought it was. I might be mis- 
taken on the year of the vehicle. 

‘@. Will you state more in detail, Mr. Bailey. 
please, how this accident happened? 

‘“A. Well, this other vehicle driven by Peter 
Fotopulos, I take it, was being driven on the 
extreme right-hand lane. [111] I was driving in the 
left of the center lane nearest the cartracks, which 
is this lane here (indicating). There is also a third 
lane over the cartracks. 

‘“There was another truck in front of me. As far 
as the description, I could not tell you, I did not 
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pay much attention to it. This pickup truck driven 
by Fotopulos cut from the right lane into the lane 
in front of me. There was no way for me to stop 
in time. I turned out to avoid hitting him. 

‘*@. Are there Janes on each side of the car 
tracks on Van Ness Avenue? 

“A. Yes, two lanes on each side of the car 
tracks. Hach car track has a lot of travel. 

“@. As the Army vehicle you were driving 
approached Bush Street on Van Ness Avenue, what 
lane were you traveling on? 

“A. Ih the center Jahe on Van Ness Avenue, 
which would be this lane here. There are three 
Janes each way. 

‘“Mr. Makrauer: ‘These are the ear tracks. 

“The Witness: Yes, but it 1s a lane of traffic 
also. A lane of traffic in here right over the ear 
tracks. The car tracks come together. There is a 
safety zone here and also here at each intersection 
(indicating). ‘Then there is a lane of traffie on this 
side of the car tracks, on this side, and then over 
here. [112] 

“Q@. Which lane were vou in? 

“A. In the center, right here. 

“Q. Will vou indicate? 

“Mr. McCarthy: Do you mind if he marks it? 

"Mr. Makrauer: No. 

“The Witness: Right here (marking the paper). 
One, two, three lanes. 

“  Dhis hark? 

“Mr. Makrauer: Just a minute, Mr. McCarthy, 
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before marking it, what are you going to have him 
do? 

‘“‘Mr. McCarthy: Place his car there. 

‘“‘Mr. Makrauer: O.K., all right. 

“@. Will you make a mark or draw a box 
indicating where you were driving at the time? 

‘‘A. That was about my position at the time. 

“Q. Would you mark that A, please? That 
represents the Army truck you were driving? 

SN, Ges, sim 

‘“@. Will you indicate on that chart marked 
Plaintiff’s Exhibit 3 where the truck that vou 
later collided with was being operated ? 

‘“A. Right here, coming in front, in this zone 
here. It came in on the right of me, his vehicle. 

‘*. Does this red line indicate a curb? 

‘CA, That is the white line between the lanes, 
[otakenitraf 113 | 

‘“@. Put vour mark on that, B, indicating the 
ear you saw subsequently. 

‘“Mr. Makrauer: Rub this out, where he started, 
so he will not get it all messed up. 

‘*Q. Do you know where Sutter Street is? 

I © Vass sir 

‘*@. Sutter Street crosses, it is the cross street 
that runs parallel to Bush Street? 

PRY Vesp sit 

‘‘@. And is south of Bush Street? 

ime Yeswsiay 

‘“@. Do you know whether or not there are 
stop lights at Sutter Street? “fA. There are. 
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*Q. Do vou know whether or not you had made 
a stop at Sutter Etreet? 

‘A. No, I do not remember. 

“@. Well, now, do you know what the distance 
is approximately between Sutter Street and Bush 
Street? . 

“A. No, I do not. I do not have much idea. J 
ani not very good at guessing distance. San Fran- 
cisco 1s a long block, I know that. 

““Q. As you travel between Sutter Street and 
Bush Street, what speed was ,your vehicle which 
vou were driving being operated at? [114] 

“®. “Not over 15 ot 18 mules an hout. 1 denbt 
if it was that fast. 

“@. <As you approached Bush Street, what was 
the condition of the stop sign? 

“A. I did not notice the stop sign. I did not 
ect that far before this other vehicle cut in front 
of me. At that time all I thought of was stopping, 
anyway. 

“Q@. Did you apply your brakes immediately ? 

oi Yes, sir wat once. 

““Q. What distance did your car travel from 
the time you first apphed your brakes until vou 
collided with the vehicle that cut in from your 
right ? 

“e® A very short distance. I would not say 
exactly. 

“Q@. Give us your best Judgment as to how far 
you went from the time you applied your brakes 
until the two vehicles collided with each other. 
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‘““A. Not over twenty feet. 

“Q@. At the time you apphed your brakes, Mr. 
Bailey, what was the speed of your car, the car 
you were driving? 

‘““A. I cannot say exactly, 15 miles, probably. 

‘““Q@. Did the operator of the vehicle that vou 
collided with, that came in from your right lane 
sive you any signal of any kind? 

‘““A. No signal whatsoever. He cut in before 
he was past me, so I could not have seen the signal 
if he did. [115] 

“Mr. Makrauer: Wall you repeat that answer? 

“The Witness: He was right at the side of me 
when he cut in. He was not ahead. I could not 
have seen the signal if he had given it. He was 
at the side. He just missed cutting into the line. 

‘“‘@. You previously testified there was another 
truck ahead of you. In what lane was he operating ? 

‘A. In the same lane as myself. 

‘“‘Q. How far ahead of you was this other truck 
you refer to? 

‘““A. Well, I would not say exactly, about pos- 
sibly a length and a half or two lengths of track, 
not over 40 feet, 45 feet. 

‘*Q. Do you know whether there was any other 
truck stopped at Bush Street as you approached 
it? = Dowsimeldo not: 

“@. Do you know whether or not the other 
truck referred to that was ahead of you stopped 
for the signal? 

‘‘A. I do not know. I believe he stopped for the 
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signal but he left might away. By the time I was 
out of ny car or before, he was gone. 

“Q@. As you approached the intersection of 
Bush Street, Mr. Bailey, was the speed of the 
vehicle that you were operating diminished ? 

‘A. Beg pardon? [116] 

“@. Did the speed of the truck you were operat- 
ing as you approached Bush Street change, did you 
reduce your speed? “AK. Wes, ir. 

“Q. Was that because of the fact vou were 
slowing down for the signal ? 

“A. J was slowing down for the intersection 
as I always do. 

**@. Well, vou did in this particular case also? 

‘A. Yes. I was not going as I say over 15 
miles an hour, which was not fast anyway. 

“@. You had previously— 

“Mr. Makrauer: Just a moment. 

“Mir. MeCarthy: I am sorry. 

“Mr. Makrauer: You were not going over 15 
miles an hour, vou said. 

“The Witness: I do not believe so, 15 or 18 
miles an hour. T will not say exactly; it has been 
a long time ago. 

“@. Can vou give us an idea, Mr. Bailey, of 
the speed of the car, the pickup truck that was 
being operated by Mr. Fotopulos? 

“A. IT have no idea. 

“OQ. Well— “‘A. He was driving. 

“Q. Can you refresh your memory and give us 
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vour best [117] judgment of his speed as he 
passed you? 

““A. Well, I could not. I do not know as I 
could even estimate it, because I never saw the 
truck. You cannot see much except from a side 
view of the car. By that time he was right in front 
of me. 

““Q. When the Fotopulos car passed you, how 
fast was the vehicle you were operating traveling ? 

‘fA. About 15 miles an hour. 

‘‘. Was he going faster than you? 

**A. He must have been. 

‘“Mr. Makrauer: Just answer the question. 

‘“@. Yes or No, was the Fotopulos car traveling 
faster than you were? mix. 6S, Sue 

‘“@. What part of the Army vehicle came in 
contact with the Fotopulos car? 

‘‘A. The right front corner of the bumper. 

“Q. That is the right front corner of the Army 
vehicle? ‘A. Yes, “ome. 

‘“@. Came in contact with what part of the 
Fotopulos car? 

“A. The left rear of the pickup body. 

‘*Mi. Makrauer: Hit the left rear. 

“Q. Did I understand you to say it was your 
right front bumper that came in contact? 

"A. With his left rear, yes. [118] 

““@. What was the condition of the street at 
that time? 

“A. Well, it was very dry. an ordinary drv 
day. The pavement was dry. 
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“Q. Was there anyone else riding with you in 
the Army vehicle at the time? ‘fA. Yes, sir. 

“@. Who was in the car? 

‘““A, There were three passengers. I ean give 
vou the names of two. The other I have forgotten. 

‘“Q. Who sere they? 

‘CA, Private First Class Roy L. Hammond. 

‘“Q@. And Horatio Salazer, Sgt. Horatio Sal- 
azer ? 

‘A. Salazer, ves, sir. There was one Army nurse 
in the ear. 

‘““Q@. Do you remember her name? 

“Bae NiO: 

“@. Do you know whether or not the pickup 
truck ran into the truck that you say was operating 
ahead of vou? 

‘fA. The two trucks collided. How it happened 
I could not explain. 

‘“@. After you had come in contact with the 
Fotopulos truck, the pickup truck, the Fotopulos 
truck went forward and bumped into the car, the 
truck that had been going in front of you? 

‘“A. IT am not sure how it happened, whether 
he hit the [119] forward truck before he was hit 
by me or afterward, I do not know. 

“@. Did you strike or contact the Fotopulos 
tiuek or car with much foree, Mr. Bailey? 

‘fA. No, sir, not much. 

“@. Did you say the driver of the Fotopulos 
truck gave you no signal before he eut from the 
lane on your right-hand or east side into the lane 
vou were operating in? 
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‘A. None whatsoever. 

‘“Q. Did you have any conversation with Mr. 
Fotopulos? ‘“A. Very little. 
‘*Q. Well, did you have any? ‘fA. Yes. 

‘“‘Q. What did he say, if anything? 

‘“‘A. Well, he merely took my name. He called 
a man from the garage at the intersection to come 
over and make out a report for me. This man took 
my name and address and that was all. He stated 
I would have to wait for a tow car, so we both 
waited until the tow-car removed his truck. 

““Q. Did he make any references as to how 
the accident occurred ? 

‘A, None whatsoever. He never even mentioned 
Tits 

‘“@. Did you say anything to him with reference 
to the [120] way the accident occurred? 

‘“A. No. My whole intention at the time was 
to give him a medical examination if he wanted it 
so there would be no case against me. He stated 
he was O.K. 

‘“Mr. Makrauer: Answer the question, Did vou 
say anything to Mr. Fotopulos? 

“The Witness: Yes, I am trying to tell vou 
T offered him a medical examination and he refused 
it. 

‘“Q. Did he say whether or not he was injured ? 

**A. He said he was not. 

“Mr. McCarthy: Your witness.’’ 

Mr. Scholz: Do you want to read the cross? 

Mr. Bucher: Yes, I will read the cross. 
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(Reading) ‘‘Q. (By Mr. Makrauer): Where 
were you coming from just before this accident 
took place? 

“A, The railroad yards, 6 King Street, San 
I'yancisco. 

“Q. What was the purpose of the particular 
ride you were taking at that time? 

‘*A. To retain rations from the ear at the rail- 
road depot. 

“@. Was that on the Army business ? 

‘‘A. Yes, sir, the Army railroad cars. 

‘“(. You were headed where? 

‘A, Mo the Presidio, 

“Q@. Was that an Army camp? [121] 

“A. tis an Awniiy base, yes; sir. 

““@. What was vour fank? ‘fA. T-4. 

“@. Does that mean vou were a sergeant? 

‘“*“@.  VYegeesiie 

““Q. Will you deseribe the truck you were driv- 
ing in, the body of the truck? 

‘fA. It was an open body, steel cab. 

‘“@. With a sealed cab in front where you were 
sitting ? ‘A. Vom 

“Mr. McCarthy: <A steel cab. 

‘““Mr. Makrauer: <A steel cab, open on both sides. 

“Q. The cab was open on both sides ? 

‘fA. No, sir, doors. 

“Q. With windows in them? 

‘“A. An enclosed cab, yes, sir. 

‘“@. And you stated there were three people 
besides yourself in the truck? 
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‘A. Yes, sir. 

““Q. Will you tell us just where the three people 
were sitting? 

‘“A. ‘There was one in front with me, the Army 
nurse and the two others in the back. 

‘““@. How were the seats arranged in back, Mr. 
Bailey ? ‘fA. Along the side of the body. 

‘*@. Looking at the chart you were going north, 
with the car going north, on what side of the 
truck were the seats located ? 

‘A, Both sides, one on each side. 

‘*@. Which side were these two men sitting? 

‘A. I could not say exactly. 

““Q. You do not remember that? 

‘“A. I eannot see the back. It might be either 
side. I did not notice where they were. They might 
have been sitting on either side of the truck. 
“QQ. Was there an opening from the back of 
your cab where you were sitting to the rear of the 


truck ? ‘fA. Yes, sir. 
‘“Q. An open partition? ‘A, A window. 
“Q. Was that open? “A. Yes, sir. 


“@. Could you talk to them and thev could 
talk to you? 

“A, No. You could see through it. It was not 
open. 

“@. I just asked you if that was open? 

“A. It will not roll down. I understood you to 
mean. visibility. 

“Q. What happened to the Army nurse right 
after the accident? 
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“A. Nothing whatsoever. [123] 

‘“Q,. Just after the accident occurred, didn’t an 
officer come right up, didn’t people come up to 
the scene of the accident? 

‘“A. No, sir, nobody came near us. The police 
eruisers drove by us and never stopped. 

“Q@. What did the nurse do immediately after 
the accident? 

‘A, She sat right in the truck. 

‘“@. You cannot remember the name of that 
nurse now? 

‘““A. No, sir. She was unacquainted with me. She 
was on the train. She took transportation with me 
back to the Presidio. The only reason I ever 
inquired her name was to put it on my accident 
report. 

“Q@. How did she get in the truck? 

‘“A. She wanted transportation to the Presidio. 

“Q. Where did this occur? 

‘“‘A, In the railroad yards. 

“Q. Did you pick her up? 

‘“A. Yes, sir, that was my duty to pick up 
passengers down there as well as rations. 

‘““@. You mean it was your duty to pick up 
anybody that wanted a ride? 

‘A. Any passengers on our train that wanted to 
ride baek to our base was welcome to ride. 

‘“. She was not in uniform? [124] 

‘‘A. She was. She was coming in from duty. 

““@. At the time the accident occurred, did you 
report the accident? 
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‘‘A. I reported it as soon as I returned to the 
base. 

‘‘. To whom did you report the accident? 

‘“A. It was reported to the motor pool and 
then to the main office on the post, the Provost 
Officer. 

“Q. Did you tell the Provost Officer at that 
time there was a nurse sitting in the front cab 
with you? 

‘A. I did. She was signed on my report as a 
witness. 

“Mr. McCarthy: Just a minute. He has not 
testified she was sitting in the front cab with me. 

‘‘Mr. Makrauer: Yes, he has. I asked him that. 

(The record was read.) 

‘““Mr. McCarthy: I understood him to testifv 
she was sitting in the back. 

‘“. Two men in the back and the nurse in 


front? ‘‘A. That 1s correct. 
“Ma. McCarthy: Was the nurse sitting with 
you? 


‘“The Witness: In the front seat, yes, si. 

‘“@. Can you tell us whether it was your duty 
to pick up passengers at the railroad station? 

“A. I will not say it was a duty. It was cus- 
tomarvy. 

“*@. I did not ask vou that. JI asked you— 

“A. They were supposed to be furnished trans- 
portation. [125] 

“@. Just answer my question. You say now it 
was not vour duty to pick up people? 
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‘““A. JI did not say it was not my duty. I did 
not say it was or was not. 

‘Mr. McCarthy: Is it material whether it was 
his duty or not? He testified she was there sitting 
in the front seat with him. I do not think it is 
material or relevant whether or not it was his 
duty. 

‘“Q. The passengers were in the front seat with 
vou, seated on the front seat and you were driving 
the truck? “A. Yes, sit 

‘“@. And the other two, Salazer and Hammond, 
were sitting in the back of the truck? 

he  “Vespesie 

““d. You cannot recall what side of the truck 
they were sitting on? 

‘‘A. No, sir. I have no idea. 

‘“. You state definitely you reported this Army 
nurse was sitting in the front seat with you when 
vou made the report to the Provost Marshal? 

‘‘A. There were no questions asked as to where 
anvbody was sitting. I reported them as witnesses 
and that is all. They were riding with me. 

“Q. Mr. Bailey, will you take a pencil and 
draw a line and show me the exact course of travel 
of your ear. Now [126] this is a white line separat- 
ing the lanes of traffic on Van Ness Avenue? 

=. 0 Ves, ST. 

‘@. Will you start at the beginning of the 
ehart with the pencil and mark just how you came 
up? 

‘“Mr. McCarthy: Just a minute now. May I 
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straighten it out on that chart marked Plaintiff’s 
Exhibit 3 which you referred to, the white line is 
in fact a red line, but it is a white line on the 
street. 

‘““Mr. Makrauer: There is a white line on the 
street, that is correct. There is a note, all red 
lines are painted white on the street. It 1s just 
shown as red.”’ 

Mr. Bucher: May I pause for a moment, if the 
Court please, and suggest that evidently an exhibit 
is attached to the original deposition. I have no 
copy of the exhibit. May I examine it just a 
moment? I haven’t seen it. 

The Court: It is. This so-called chart or diagram 
may be marked in evidence by stipulation? 

Mr. Scholz: Yes, your Honor. I haven’t seen it 
either. 

(Counsel examined chart.) 

The Clerk: Are you offering it? 

Mr. Scholz: Yes, it is a part of our deposition. 
T think maybe the Court would like that marked. 

The Clerk: Three for identification? 

The Court: Is that in evidence? [127] 

Mr. Seholz: That is in evidence, your Honor. 

The Clerk: Three in evidence. 

My. Seholz: That is part of the deposition of 
Charles Arthur Bailey. 

The Court: It may be received. 

(Chart referred to was thereupon received 
in evidence and marked Plaintiff’s Exhibit 
No. 3.) 
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M. Bucher (Reading): ‘‘Q. Which is the line 
of traffic ? ‘‘A. Right here (indicating). 

“@. In the middle of the lane going due north? 

“. Yessir 

““Q@. Now, will you continue that lane as best 
you can with what you have drawn, what is there 
now and show us just where the cars were imme- 
diately after the collision between vourseif and 
the Dodge truck ? 

‘“A. Right here in this spot here.’’ 

The Court: You desire a ruling on this, or do 
vou wish to withdraw it? 

Mr. Bucher: I am not asking for a ruling. 
Counsel may. 

Mr. Scholz: Yes, your Honor, I think there is 
evidence that the witness is out of the Army and 
is trying his best to give his recollection, and that 
he had testified considerably on this. I think the 
matter is objectionable, and I will join with the 
Assistant United States Attorney in that objec- 
tion. 

The Court: The objection is overruled. [128] 

Mr. Bucher: (Reading) ‘“‘Q. I want you to 
draw that exactly with reference to the safety zone 
and the crosswalk at the intersection. Will you 
draw it showing the position of your car and the 
position of the Dodge truck immediately after the 
accident ? ‘‘A. It is very hard to do. 

‘‘Q. There is plenty of room there. This is a 
fair representation of the intersection ? 

‘““A, Yes, but as examples A and B are much 
too small to be fitted in the lane. 
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‘“@. Make them smaller so they will fit. 

‘fA, They should be larger. 

‘*Q. Make it in plain. This is a scale drawing. 
As a matter of fact, do you know how wide this 
lane is? 

‘‘A. No, I have no idea, probably about 10 feet. 

‘“@. Between the easterly side of the car track 
that is there? ‘fA. Yes, sir. 

‘*@. And the curbstone which is here, could you 
estimate the width of that area for us? 

‘fA. No, I would not try to. 

“Q. Do you know how long this room is here? 

“A, About 15 feet, probably. 

mY This way, I mean? ‘“A. Yes, sir. 

“@. It is nearer 20 to 25. 

‘“Mr. McCarthy: Oh, now, no, I object to that. 
It is not 25 feet. 

““@. This accident happened less than a year 
acomdicdn tat ? “A. Wes, sir. 

“@. Haven’t you some estimate of the width of 
those two lanes of travel between the easterly side 
of the car track and the curbstone? 

“A. No, I could not give an estimate. It would 
be merely an estimate. 

‘“@. Give us that. 

“A. As I say, each lane would not be over 10 
feet wide, probably making it 20 feet. 

“@. This line represents your line of travel, vou 
have drawn here? “A. Yes, same 

““@. You have drawn this car and marked it 
A. Did you intend to have that car straight ? 
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“fh. Mo, gilt 

““@. You wanted it on a slant? 

“A, My vehicle was parked with my left front 
wheel on the safety zone. His vehicle was parked 
there. 

““Q. Show us exactly where your car was imme- 
diately after the accident when you came to a 
stop? [130] 

‘A. If I may be permitted to change this here, 
T can bring it on a different scale. 

‘‘Mr. Makrauer: Is that all right with you, 
Mr. McCarthy ? 

‘““Mr. McCarthy: You are talking about it after 
the accident is over. 

‘‘Mr. Makrauer: Immediately after the acci- 
dent when all cars were at rest. 

‘‘Q. Show me where your car was and where 
the Dodge truek was you testified you hit. 

‘‘Mr. McCarthy: Do you want to erase this? 

‘*Mr. Makraner: Mark this A. 

““Mr. McCarthy: Mark his ear A. 

““Q). That is B, the Dodge truck? 

—m. YO Sit: 

‘“. Will vou now show us where the ear you 
testified to that had stopped for the red light was? 

‘A. I do not know where it was because he 
had left the scene, he was in front of me, and by 
the time I was out of my vehicle, he had left the 
seene. 

‘“@. Where was he the last time you saw him? 

‘fA. Proceeding north on Van Ness Avenue 
in front of me. 
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‘Mr. Makrauer: JI may be wrong, didn’t he 
testify it stopped for the red light? 

‘Mr. McCarthy: I do not believe so. [131] 

“Q. Didn’t you tell us on direct examination 
there was a car here that stopped for the red light 
in the same lane of traffic? 

‘CA. No, sir. I testified once before, I told you 
J was not sure of the color of the light at the 
time this other truck and myself approached the 
intersection. 

‘“‘Mr. Makrauer: Could we go back to that a 
minute ? 

‘“(The record was read.) 

‘“Mr. Makrauer: He testified there was a 
truek— 

““Mr. McCarthy: He never testified, according 
to the Commissioner’s notes, he said he testified 
that the other truck stopped at a red light. 

‘‘Mr. Makrauer: I did not ask him that. 

‘“Mr. McCarthy: I think you have. Whether 
you asked him, he did not testify to that. 

‘“@. You testified there was another truck ahead 


of you? “fA. Yes, sir. 
“Q. On direct examination? 
“fA. Yes, sir. 


‘““@. Where was that truck? Will you show it 
to us on the plan? 

‘‘A. Proceeding north on Van Ness Avenue. He 
was ahead of me. I was following him. 

‘*@. Show us on the plan where he was when 
you first saw him ahead of you. [132] 


146 United States of America vs. 


(Deposition of C. A. Bailey.) 

“A. When I first saw him he was two blocks 
down the street at Post Street. I followed him to 
this particular spot. 

*Q. When you followed him to this particular 
spot, where was he? 

‘A. That I do not know. I was not watching 
him. I was merely watching my vehicle, and the 
vehicle directly in front of me, Exhibit B. 

“Q@. You do not remember very much about 
this accident at all? 

“2 Writhifinlly 1 degnier 

“Mr. McCarthy: Just a minute. I object to 
that question. He has testified considerably about 
the accident. 

“Mr. Makrauer: Well, he has just testified that 
there was another truck a truck length or two 
truck lengths and suddenly this truck disappears. 
T would like to know where it was and where it 
went. 

“Mr. McCarthy: He says he does not know. he 
savs it kept on going. 

“@. Then you testified that this truck here, the 
Dodee truck, after you hit it, hit the truek ahead 
of vou. How do you know that? 

‘‘A. [ did not testify to anv such thing. 

“Mr. Makrauer: Go back to the direct examinn- 
tion again. 

"Phe Witness: T will say— [133] 

“Mr. Makraner: Just a minute. 

“MO. McCarthy: Just a minute. Let him answer 
if he ean. 
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“Mr. Makrauer: Repeat my question to him. 
‘(The record was read.) 
‘‘@. Then you did testify there was a truck 
there at the time this accident occurred, didn’t you, 


Mr. Bailey? “CA. Yes. 
“Q. Do you want to change that now? 
“A. No. 


°*Q. Will you tell us where the truck was? Will 
vou show it? 

‘‘A. I do not know where it was. All I know 
is the marks of Mr. Fotopulos’ truck where he hit 
the other forward truck. 

‘*@. You want to leave it there was a car ahead 
of you, that Mr. Fotopulos hit the truck and you 
cannot tell us where the truck was? ‘A. Mo: 

‘““Mr. McCarthy: He does not say he does not 
know where it was, he does not know where it 
went. 

‘“‘@. I am asking you where the truck was when 
Mr. Fotopulos hit it after you hit Mr. Fotopulos, 
that is all I am asking you. 

‘fA. That would only commit me. I do not know 
whether he hit the truck. He might have hit it 
before I hit him. [134] 

‘“@. You do not know what happened? 

‘“A. I do not know. I hit him, that is all I 
know. 

‘““@. How is it you are so certain the right-hand 
corner of vour truck hit the left-hand rear corner 
of the Fotopulos truck? Why are you so certain 
about that if you cannot remember anything else? 
Why do you remember that so distinctly ? 
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“A. That was my ‘part of the aceident.aimie 
other was not. 

“Q. That is the way you want to leave that? 

‘“®, Wes, sit. 

“Q@. Well, now, will you show us on this chart 
where you were, make the X on that line of travel 
where you were, put it wherever you were exactly 
when you first saw the Dodge truck. 

‘““A, Approximately here, I would say (indicat- 
ing). 

“@. Right there? 

“A, T did not travel the length of my truck 
before I stopped. 

““Q. Just answer the question. You have marked 
with an X where you first were when you first 
saw the Dodge truck. Is that correct? 

“A. Yes; sir. 

“Q. Will you take your pencil and show me 
with a line the line of travel of the Dodge truck 
after you first saw it? [135] 

“a Yes, sir 

“Mr. Makrauer: J would like to identify that. 

‘Mr. MeCarthy: That is right, it should he 
identified. 

“Q@. Wall you mark the defendant’s line of 
travel? 

“Nir. McCarthy: Merk it Y. 

eMit. dinkrauer: Puta ¥ "there: 

“Mr. McCarthy: Put it over there where it is. 

“Mr. Makrauer: Right here. 

“Mr. McCarthy: Where he says the line of 
travel was on the Dodge truck. 
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‘“‘Mr. Makrauer: I am talking about his line of 
traffic. 

‘‘Mr. McCarthy: I thought you identified that 
as X. 

‘*Mr. Makrauer: That is the spot where he first 
saw the Dodge car. 

‘“Mr. McCarthy: I suggest you mark the line 
of traffic of the Dodge truck, the Fotopulos truck, 
mark it Y. 

‘“Mr. Makrauer: All right, mark it Y. 

‘*Q@. When you first saw the Dodge truck you 
were at the place marked X. Show us where the 
Dodge truck was with a Z. 

‘Mr. McCarthy: Let us get the question again. 

“Mr. Makrauer: Will you show us where the 
Dodge truck was in its line of travel in the Dodge’s 
line of travel when you were at the point marked 
X. 

“‘Mr. McCarthy: Z. 

‘“@. Can you tell us how far it is from X to 
the point [136] where you hit the Dodge truck? 
Can you estimate that distance for us? 

‘A. Approximately 20 feet. 

‘*@. Could you tell us— 

‘A. More than that, I will say 35 feet. 

‘*@. Can you tell us how far it is from the 
point marked Z to the point where you hit the 
Dodge truck? 

= No; DM detnot think I coulda isejust 
approximate, probably 65 feet, 60 or 65. 
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“Q. It was 30 feet from the point X to where 
you hit the Dodge truck? 

“A. Approximately. 

“Q. Sixty feet from where you first saw the 
Dodge truck to where you hit it? 

“A, Just approximately, I would not say for 
sure. 

“Q. You want to leave that that way? 

“A. As approximate, yes, as far as the length 
eoes, I have no estimate of it. That 1s somethine— 

“Q. That is your best. estimate? 

“A. That is the best I can estimate. 

‘“@. And this car you cannot place anywhere 
now. If I am wrong in this, jump me, Mr. McCar- 
thy, this car that was ahead of you in your line 
of traffic you cannot place anywhere now, was a 
truck and a half or two truck lengths ahead of vou 
along the line of travel as you approached [137] 
the intersection ? “ie Nes) sit 

“Q. Were there any cars in the line, the right- 
hand lane looking north next to the eurb going 
alone here? ‘‘A. I have no idea. 

“Q. Did you see any cars? 

‘A. JT was looking merely at what was happen- 
ing here. 

°@. Was there anyone standing im ‘the satiety 
zone here? ‘*A. (Mo, sir, no one: 

“i Dota soul? “& Not a seul. 

“@. You testified that the center eat tracks 
were a line of traffic. You do not mean that? 

“fh. I wo. 
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“Q@. Do you mean it was a paved street with 
tracks inserted ? 

shoe Yes) sir. 

“Q. There were no cars on it, were there, at 
the time of the accident ? 

“A. I would not say. There might be. 

““Q. You do not know as a matter of fact 
whether it is used for travel or not, do you? 

‘“A. Ido. It is used for travel. 

‘““(. You are acquainted with Set. Hammond and 
Se. Salazer? — 

‘“A. Fairly well. They worked with me. [138] 

“@. Right after the accident did you talk to 
them? 

‘““A. No, merely that they signed my accident 
report and that was all. 

““@. They signed your accident report? 

‘fA. Yes, sir.’ 

The Court: Counsel, I understand that in any 
event we will have to run tomorrow morning in 
the completion of this ease. 

Mr. Bucher: Yes; sir. 

The Court: We will close the reading for to- 
dav at the bottom of page 28, the last line, and the 
answer. 

Mr. Bucher: Very well. 

The Court: I would suggest, counsel, in the 
light of the conditions which Mr. Mitchell has out- 
lined and the thought that if this case be continued, 
it would not be reached until some date next year, 
that we had better proceed with the deposition 
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and the reading thereof as to the other gentlemen, 
Hammond—is that his name? 

Mr. Bucher: Yes, Your Honor, Hammond. 

The Court: Very well. 

Mr. Scholz: Whatever Your Honor says on 
that. 

Mr. Bucher: I will be away during January 
and February anyway, and this deposition was full 
and complete at the time. 

Mr. Scholz: Would vour Honor like to have 
my offer of this [189] statement of the doctor in 
support of my statement? The statement from the 
doctor at the Letterman General Hospital ? 

The Court: Well, I accept your statement for 
the record. There is no dispute of that? 

Mr. Bucher: We made no objection to that 
at all. 

The Court: And the medical reports which 
were referred to during the cross-examination of 
the doctors have been marked for identification ? 

Mi. Bucher: Only, yes. 

Mr. Scholz: All I have is the copy of the med- 
ical reports which the Federal Bureau of Investiga- 
tion made in their report here. These are exact 
COples. 

The Court: Well, Mr. Seholz, during your ex- 
amination of several doctors, vou have referred to 
certain basic reports. 

Mr. Scholz: That is right. 

Mr. Bucher: Those are the pathological find- 
ings, 1 beheve, if the Court please. That is what 
we are referring to. 


Diamond Fotopulos, et al. 153 


(Deposition of C. A. Bailey.) 

The Court: They were three in number? 

Mr. Scholz: That is right, I have the copies of 
them here. 

Mr. Bucher: I haven’t seen those. 

The Court: Counsel, you examined them during 
the recess? 

Mr. Bucher: Oh, yes, I have seen those. 

The Court: And you agree upon them, merely 
for the purpose of identification so that they are 
here and hereafter there will be no question con- 
eerning the record? [140] 

Mr. Scholz: That is right. 

Mr. Bucher. That is right. 

The Court: Well, we will stand adjourned until 
tomorrow morning at 10:00 o’clock for the further 
trial of this case. 

(Thereupon an adjournment was taken until 
10:00 o’clock, December 5, 1947.) [141] 

Friday, December 5, 1947, 10:00 o’clock a.m. 

The Court: All right, counsel, you may proceed. 

Mr. Bucher: May it please the Court, I believe 
at the close of yesterday’s session we were at the 
bottom of page 28 and were reading the deposition 
of Charles Arthur Bailey. 

The Court: Yes. 

Mr. Bucher: With the Court’s permission, T 
will proceed. 

‘“*Q. (Reading): Is this testimony you are giving 
here what you had in your accident report? 

“fA. Yes, sir. 
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‘“@. Have you seen that accident report since 
vou filled it out? 

7A. Yas. sit. 

‘“@. When did you last see it? 

‘A, About a week after 1t was made out. 

““Q@. You have not seen it since? 

“GN owmesit. 

“®. You now tell us Set Salaze® atid Sei: 
Hainmond signed that report which in substance 
contains the testimony you gave here today? 

‘A. Whether they signed it or gave me their 
names and I put their names on the report, I 
would not say. I know their names were on the 
report as witnesses. 

“@. Right after the accident occurred, Mr. 
Bailey, [142] what did you say to anyone? 

"te  Novninig. 

“@. You testified you spoke to Mr. Fotopulos? 

‘A. Merely as a means of getting his name 
and address. 

“@. Did you say at that time your brakes were 
not working ? 

‘A. 7 said they were working, in fine A-1 con- 
dition. 

*@. To whom did you say that? 

“A. J did not tell anybody that in particular. | 
know it myself as the fact. 

"=. Ho whom did you tell the brakes merc 
working fine ? 

‘““A. No one at the seene. That was put in my 
reports to the Provost Officer. 
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‘“@. Didn’t you see two men run out from the 
curbstone on the easterly side of Van Ness Ave- 
nue, run out toward the scene of the accident? 

‘“A. No, sir, nobody approached the accident 
to my knowledge. 

‘‘Q. Immediately after the accident occurred ? 

ak, Norsin 

‘*@. Can you tell us now, you do not know where 
Set. Salazer and Set. Hammond were sitting? 

AN, No, sir. I know they were in the back of 
my truck, that is all I know. 

“Q. Did you examine your ear right after the 
accident? [143] 

‘“A. Yes, sir. 

“*@. Did you examine the Dodge truck? 

‘fA. Yes, sir. 

“Q. Will you tell us as exactly as you can the 
damage to the front end of your car immediately 
after the accident? 

“A. Just about that much of the bumper had 
a crease in it (indicating). 

“Q. That much. How much is that? 

‘fA. About 15 inches. 

‘Q. 15 inches of your bumper had a crease in 
it? ““A. Yes, sir. 

“Q. What part of the bumper? 

‘A. The extreme right end. 

‘““Q. That is all the damage there was to your 
car? ‘fA. Yes, sir. 

“Q. Did you examine the Dodge truck? 

‘“A. Not too closely. 
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“Q@. Did you examine it? ‘A. Partially. 

‘“@. It was right there in front of you? 

“eh... Ves, Sig. 

*@. What damage did you see on the Dodge 
truck and exactly where was it, will you tell us? 

‘A. There was no damage in sight. [144] 

‘You could see that the frame had been sprung. 
It had a sag in it. Other than that, I do not know. 

“Q. Let this book represent a car. 

“S, All teht 

“@. This is the front and this is the rear. 

Vesesi 

““@. I am holding the book as though I was 
going to read it. The front of the car is the front 
of the book. The rear of the car is the rear of the 
book. The left side of the car is the left side of 
the book and the right side of the car is the right 
side of the book? 

"ah, Wes, sit: 

“@. One thing you noticed about the Dodge 
truck, it had a sag in the middle. Take the book 
as theught it were the car. The sag was a sott of 
sway back horse? “aie XY Gepost 

“Q. What did vou notice about the rear of the 
Dodge truck? “CA. Nothine. 

="@, Wothine ateall® ‘he Nop ei 

“@. No daniage to theaear of at? 

“A. Phere was bhavdly a mark on it 

Q. On the rear of the ear? 
"A, flardiy a mark on wth [145] 

Q. Did vou notice the front of the Dodge 

truck ? fa: Yes, ci, 


Diamond Fotopulos, et al. 157 


(Deposition of C. A. Bailey.) 

‘““Q. What damage did you see to the front of it? 

‘““A. The top part of the grille and the head- 
lights were punched back. 

““Q. Caved in? ie Nes, sil 

“@. The front of the car was caved in and 
the rear of the car had hardly a mark, no marks 
at all on it? aa) @ Phatas: right, 

‘“@. No mark where your right hand it. There 
was hardly any visible damage where the front 
right part of your car hit the left rear part of the 
Dodge car? ‘Cite. Bhateis: right. 

“@. No damage to the mudguard of the Dodge 
car? 

‘“A. It did not touch the mudguard. It touched 
the body, the left rear corner of the body. The 
fender was untouched. 

“Q. Is this a fair deseription, the Dodge truck 
was bent in the middle hke a sway back horse? 

“TAL Yes. 

“Mr. McCarthy: We have had that three or 
four times. 

‘“@. You had no talk about this accident with 
Set. Salazer and Sgt. Hammond? 

“R. INo,cirm, 1146] 

@. Never discussed it with them? 

.&. Worst 

“QQ. Do you know whether they saw the aeci- 
dent ? ‘A. Certainly they did. 

““@. They saw it? 

‘““A. Yes, they made that statement themselves. 
They made the statement they saw the accident, 
ves, sir. 
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‘“@. You had no discussion after the accident 
with them about it. 

‘fA. None whatsoever. 

“Q. I would just like you to recall again how 
fast you were going just before the contact took 
place? 

“A, Approximately 15 miles an hour. 

“@. Can you tell us how fast you were goime 
when you were at the point X, which is where you 
first saw the Dodge car? 

‘“‘A. About the same speed. 

‘*@. About the same speed, 15 miles an hour? 

“aa Noes; Sil" 

‘“(. How far would you say it was from the 
point X in your line of travel to the crosswalk, to 
the southerly line of the crosswalk on Bush Street ? 

‘“A. I would not estimate. I have no idea. 

“Q. But whatever the distance was, where you 
place that car is a fair representation of where it 
was with reference [147] to the safety zone and 
the cross-walk ? “ier VS, "SIY. 

‘““Mr. McCarthy: Just a minute. We are not 
going to be bound by it. [ am objecting to the ques- 
tion, we are not going to be bound by the size of 
these cars he drew on the map with reference to 
the cross-walk. 

‘‘Mr. Makrauer: No, but I would like to put it 
this way, Mr. McCarthy. 

“Q. The point X is placed approximately in 
the position with reference to the safety zone and 
cross-walk correctly, isn’t it? 
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‘‘A. I would not say to scale because I do not 
know. As far as this goes, I could not tell you the 
wheel base length of my truck. 

““Q. Is that a fair representation with reference 
to the safety zone and cross-walk where the cars 
were after the accident occurred, immediately after 
the accident ? 

‘A. This is the position of these two vehicles 
here, yes. 

‘“@. With reference to the safety zone? 

i «Viespesix: 

‘“@. X is where you first saw the Dodge car? 

oie YW esy sin, 

““@. From between the point X and the point 
of contact you did not slow down, did you, Mr. 
Bailey? [148] 

Co ae TheS, Sir. 

‘“@. You told us you were going about the same 
speed, 15 miles an hour? 

"A. You asked me 

‘“Ma. Makrauer: Repeat the question I asked 
him at that point about how fast he was going in 
cross-examination. 

“(The question was read.) 

“QQ. So that between X and the point of con- 
tact you had not slowed down? 

‘A. In other words, you are trying to say—-- 

“,. Just a minute. In other words, between 
the point X and the point of actual contact in view 
of vour answer, you did not slow down, did vou? 

er Tl didk 
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‘“@. Then which of these answers is correct? 

‘A. Your question, as he just read it, said 
how fast was I going at the point X and how fast 
was I going just before I hit him. 

“Q@. That is right. That is what I asked. 

‘“A. I say the speed was the same between that 
time and when I hit him. T had applied my brakes. 

‘“. The speed was the same? 

‘A. Certainly not. 

““@. You just said that? 

‘‘A. How can the speed be the same when a 
man applies [149] his brakes ? 

“Mr. McCarthy: Let him answer the question. 
You are arguing with him and inviting him to 
argue back with you. 

““@. You were going 15 miles an hour at the 
point marked X? 

‘““Mr. McCarthy: We have that seven or eight 
times in the record, I think. 

‘“@. Were there any cars in this so-ealled third 
line of traffic? 

‘‘A. Ido not know. I was not watching the third 
line of traffic. 

‘“@. As you approached Bush Street, did you 
see the traffic signal on the corner of Bush and 
Van Ness Avenue? 

‘“A. I did not see it. I do not remember looking 
at it. I know it was there. 

‘“Q. Did you see what color it was? 

“kee INo. 

‘*@. Did you notice at any point along this line 
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of travel as you approach Bush Street whether the 
light was red or green? 

‘“‘A. It is impossible to see the lights in San 
Francisco on Van Ness Avenue. You will find a 
lamppost sitting directly in back of the stop signs. 
It is a distance of about three feet. You can take 
my word or it can be checked. The lights cannot 
be seen until you approach [150] at least one-third 
of the distance of the block. It is all of that before 
you can see the light. 

““@. Putting it another way, how far from the 
intersection do you say you are before you can see 
that traffic light coming up Van Ness Avenue from 
Bush Street? 

‘A. About one-third of the block. 

‘“@. How many feet would that be, have vou 
any idea? | 

‘“A. Going in the direction of Bush Street? 

‘“@. Going in the direction of Bush Street, of 
course ? 7 

‘‘A. Not knowing the length of the block I would 
not be able to say. 

‘“@. You can see it in plenty of time to stop 
for it@ ‘“A. Yes, sir. 

““@. Did you see it? 

“A. No. I was not looking at it. I was looking 
at this scene here, which was the immediate hap- 
pening instead of stopping for a stop light. 

““. Even with this scene here, weren’t you neat 
enough to see whether it was red or green? 
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‘A. If I had been looking, if I was to look at 
the stop light I would not have seen him. 

‘“@. Do you know whether it was red or green? 

“A. No; I do not. 

“Mr. Makrauer: That is all.” 

Mr. Bucher: And that completes the cross-ex- 
amination, if [151] the Court please. 

The Court: Is there any redirect? 

Mr. Bucher: There is a short redirect and short 
recross. 

Mr. Scholz: If Your Honor please, on the re- 
direct examination questions were by Mr. MeCar- 
thy. (Reading) 

“QO. (By Mr. McCarthy): My brother asked you 
to designate on Plaintiff’s Exhibit 3 by marking X 
where you were when you first saw the Fotopulos 
ear Is that right? A. Wes, sit 

‘“@. You marked in the east lane on your right 
Z where the Fotopulos ear was when you first saw 
it with reference to X. Is that right? 

-m® Yes, sir. 

‘‘@. Now. according to the marks, X and Z on 
this chart at that time the Fotopulos car was over 
at the next line to your right? “SA. Yes. 

‘‘Q. Between the point marked Y and the point 
marked B, he took the direction as indicated by Y 
on the chart. Is that right ?”’ ‘hee OV esas: 

‘“Q. So that he eut from your right or from 
the lane he was in, the one he was operating in ac- 
cording to the designations X and Z, cut over into 
the lane you were operating in? [152] 
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‘“A. Yes, sir. 

‘“. And gave no signal? 

“A. That is. fight. 

“@. So that it is fair to say you could not avoid 
hitting him? ‘“A. That is right. 

“Myr. Makrauer: I object. It speaks for itself. 
I object to the last question, Mr. Commissioner, I 
object to the form of the question and the answer.”’ 

The Court: Do you press the objection? 

Mr. Bucher: Well, at this time we press the 
objection that the question is, so to say, ‘‘you could 
not avoid hitting him?’’ I think that question 1s ob- 
jectionable. 

The Court: What is the page number? 

Mr. Bucher: That is page 37, toward the bot- 
tom of the page. 

Mr. Scholz: Towards the second line from the 
bottom. 

Mr. Bucher: In other words, it puts an opinion 
in the witness’ mouth. 

The Court: Yes. The question, So that it is fair 
to say that you could not avoid hitting him?,—I 
will sustain the objection to that question, and the 
answer may be stricken. 

Mr. Scholz: Redirect examination. 

Mr. Bucher: This is short, Your Honor. 

The Court: Mz. Reporter, did you make a note 
of that [153] ruling? 

The Reporter: Yes, I did, Your Honor. 

My. Bucher (Reading): “*Q. (By Mr. Makrauer): 
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But the cars immediately after the accident were 
in the position you saw them on the chart? 

“‘A. Yes, sir. 

“@. Your car is A and the Dodge truck is B? 

“<“*& Yas, Sip. 

‘“(). Now, you are certain of that? 

‘‘A. Positive. 

“Q. That when the cars came to rest they were 
in this position ? ‘Be Wigs ele: 

Mr. Bucher: May I ask, if the Court has that 
chart, the exhibit? 

The Court: IT have it in mind. I gave it to the 
Clerk. 

Mr. Bucher: He refers to ‘‘this.’’ 

The Court: It has been marked in evidence. 

Mr. Bucher: He refers to ‘‘this position.”’ 

The Court: Ihave the relative positions in mind. 

Mr. Bucher: All right. 

The Court: I know where the X is, and I know 
where the B and the A are. 

Mr. Bucher: Very well, you know the angle. 

The Court: And I reeall there was an erasure 
in the [154] original instanee, and then superim- 
posed on that there was something else. 

Mr. Bucher: That 1s correct. 

The Court: I have the factors in mind. 

Mr. Bucher: All right, [I will proceed, then. 
(Reading) : 

‘“@. Your truck here. This truck at the right- 
hand corner of your car up against the left rear 
of the Dodge truck? “e Tat is might. 
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‘*@. And you tell us the car that had been ahead 
of you was nowhere in sight? 

‘““A. He might be at the time, but he was not 
when I got out of my truck. It is evidence he was 
there at the time of the accident. 

‘“@. Then you do not know whether the Dodge 
truck hit the truck in front or not, do you? 

‘‘A. No, I do not know, to come right down to it. 

‘“Mr. McCarthy: You know from the damage 
to the front. 

“Mr. Makrauer: Just a minute. Do not answer 
until I hear this question. 

‘“Mr. McCarthy: Do you know from having ex- 
amined the Dodge truck as to whether or not the 
grille work in the front of the Dodge truck was 
damaged ? 

‘The Witness: It was. 

‘*Mr. Makrauer: That is all. 

“it, WeCarthy: Thateiseall.’’ [155] 

Mr. Scholz: If your Honor please, I have a stip- 
ulation on the deposition. 

Mr. Bucher: We will waive that. 

Mr. Scholz: I will offer that to make the record 
complete, if you think—— 

Mr. Bucher: Very well. 

Mr. Scholz: Mr. Clerk, J will just offer that in 
stipulation. 

My. Bucher: We will waive the reading of the 
stipulations. 

The Court: This is the deposition of a passen- 
eer, one of the passengers taken on behalf of the 
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defendant, the deposition of Roy Lee Hammond. 
You may proceed, M1. Scholz. 
Mr. Scholz: Would your Honor wish me to read 
the preliminary ? 
The Court: No, it has been dispensed with. 
Mr. Scholz: ‘“‘ROY LEE HAMMOND, 
ealled as a witness on behalf of defendant; sworn. 


‘“Direct Examination’’ 


The Court: Mz. Scholz, is it stipulated that the 
reporter may take only the objections? 

Mr. Scholz: Yes, so stipulated. 

Mr. Bucher: I will join in the stipulation, your 
Honor. 

The Court: <All right, proceed. 

Mr. Seholz: ‘‘Mi Scholz: Q. What 1s>yom 
name? 

‘“A. Roy Lee Hammond. [156] 

Q@. What is your occupation? A. Army. 

Q. You are a corporal in the Army of the 
United States of America? A, That’s eight. 

Q. Were you in the Army on the 23rd day of 
December, 1946? A. Yes. 

@. Calling your attention to the morning of that 
day, were you riding in an Army vehicle going 
north on Van Ness Avenue? A. Yes. 

“Mr. Scholz: Will it be stipulated that Van 
Ness Avenue generally runs north and south? 

‘“‘Mr. Bucher: And Bush Street east and west. 

“Mr. Scholz: Bush Street east and west. 

Q. As this vehicle in which you were riding 
approached Bush Street, did anything happen? 
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A. Yes. 

Q@. Would you state what happened? 

A. A ’36 Dodge pick-up came up beside us and 
cut his truck over into the lane we was in. 

(The answer was read by the reporter.) 

-“@ @ivsam): Was Van Ness Aventie™at 
that time divided into lanes? A. Yes. 

Q. There are two street car tracks on Van Ness 
Avenue? [157] A. Right. 

Q. On each side of the street car tracks are 
there lanes? A. Two lanes on each side. 

Q. Two lanes on each side. As this Army ve- 
hicle approached Bush Street on Van Ness Avenue, 
what lane was it traveling in? 

A. It was in the left lane next to the safety 
zone. 

Mr. Bucher: Mr. Scholz, why don’t you have 
him draw a rough pencil diagram in connection 
with his testimony? Wouldn’t it be easier if vou 
prepared one and let him designate the lines and 
where he was? I think that would be easier. 

Mr. Scholz: All right. That is pretty rough (1e- 
ferring to pencil diagram after preparation). 

Wee Bucher: Thatiseall right. It wall be better 
It will expedite his testimony, I am sure. 

@. (Mr. Scholz): Is that the idea, there? 

‘A. Yes. Those are street car tracks there (in- 
dicating). 

@. Yes. Those are street car tracks. 

M1. Bucher: Mark your lanes. 

Mr. Scholz: That is west. 
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Mr. Bucher: No, you are wrong. That should 
be east. 

Mr. Scholz: Is that right? 

The Witness: That’s right. In other words, that 
would be in the west lane. 

Q. (Mr. Seholz): Do you mean the lane near- 
est the [158] street car tracks? A. Vou 

Q. It was the lane on the right-hand side of 
Van Ness Avenue nearest to the street car tracks; 
is that correct? A. That’s right. 

@. Now, as you left Sutter Street and traveled 
toward Bush Street, the next street, as you left 
Sutter Street going north about how fast was this 
vehicle traveling ?’’ 

The Court: ‘‘this vehicle,’?’ meaning the Army 
vehicle? 

Mr. Scholz: That is right. (Reading) 

“A. 15 miles an hour. 

Q. About 15 miles as you left Sutter Street? 

A. No. That is what we drove between the 
streets; we was just taking off 

Q. Listen to my question: As you left Sutter 
Street, the street before you came to Bush going 
north on Van Ness Avenue, about how fast was 
the Government vehicle traveling? 

A. 10 miles an hour. 

@. As you left Sutter Street it was going 10 
miles an hour? 

A. Not when we left it, no. You are getting me 
confused. We had stopped at Sutter Street. 

Q. You had stopped at Sutter Street? 
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A. We started up from Sutter Street and he- 
tween Sutter Street and Bush Street he got around 
15 miles an hour. [159] 

@. Now, as you approached the intersection of 
Bush and Van Ness Avenue, did anything occur 
there outside of this car coming in front of you? 

A. Yes. There was another truck setting in the 
east lané at the stop signal. 

Q. There were stop signals at that intersection 
of Bush ?’’ 

The Court: Read that again, will you go hack 
over that again? Just before the stop signal. Would 
vou read a little bit more slowly? 

Mr. Scholz: I am sorry. 

The Court: It isn’t any reflection on you, but 
there is a certain Jargon and a monotony, not espe- 
cially on your part, in reading depositions. We have 
to look out and read it just as slowly as you ean. 

Mr. Seholz: I appreciate that. 

The Court: That apples to trying cases before 
juries as well as before a court. 

Mr. Scholz (Continues reading): ‘‘Q. Now, as 
vou approached the intersection of Bush and Van 
Ness Avenue, did anything occur there outside of 
this car coming in front of you? 

A. Yes, There was another truck setting in the 
east lane at the stop signal. 

@. There were stop signals at that intersection 
of Bush? A. Yes. [160] 

@. And Van Ness Avenue? BY Wes. 

Q. And the stop signal there said ‘‘Stop’’; is 
that it? A. Yes. 
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Q. Was there any ear ahead of you, any vehicle 
ahead of you? When I say ‘‘ahead of you,”’ I mean 
the vehicle that you were riding in. 

A. You mean ahead of us mn the lane We 
were in? 

Ch “Nest i, “INO, 

©. Was there any vehicle in the lane that was 
nearest to the curb? 

A. Yes, there was a truck. 

Q. Did that truck stop at the stop signal? 

mR. Wes: 

@. As you approached this intersection was the 
speed of the Army vehicle decreased ? 

A. Yes. 

Q. Why? 

A. He was slowing down for the stop signal. 

Q. As you slowed down for the stop signal did 
anything occur? 

A. Yes. There was a "36 Dodge pick-up come up 
the east side of us and come over in our lane. 

Q. In other words, this pick-up truek was trav- 
eling on the [161] lane nearest the curb? 


A. Yes, the east side. 

Q. <And it cut in front of the Army vehicle? 
x Yes: 

©. dt the tune thar that cutan Gront of Sle 


Army vehicle approximately how fast, if you reeall 
it, was the Army vehicle traveling ? 

A. t0*miles an hont. 

Q. Approximately how fast was this pick-up 
truck traveling that cut in front of the Army ve- 
hicle? 


Diamond Fotopulos, et al. 171 


(Deposition of R. L. Hammond.) 

A. Between 15 and twenty miles an hour. 

Q@. What did this truck that cut in ahead of the 
Army vehicle do? 

A. Well, he cut in front of us; we hit his left 
rear of his trick. 

Q. You say ‘‘we.’’ You mean the Army vehicle 
in which you were riding hit his 
Left rear. 

Left rear 
With the right front bumper. 

With the right front bumper of —— 

. Of the Army vehicle. 

Mr. Bucher: Right front bumper, did he say? 

Mr. Scholz: JI think you said the right front 
bumper of the [162] - <A. Army vehicle. 

Q. Army vehicle hit the left rear of the 

A. Dodge pick-up. 

Q. Of the Dodge pick-up truck. A. Yes. 

Q. I show you here a picture and ask you if 
you ean identify that picture. 

A. Yes; this is the Army truck. 

Q. Was that the Army vehicle truck that you 
were riding in? A. Yes. 

Q. Do you know whether that picture was taken 
before or after the accident? 

A. It was taken after the accident. 

Q. How do you know that? 

A. This crease in the bumper. 

Mr. Scholz: I will ask this be identified. 

Mr. Bucher: Mr. Scholz, if you know that that 


POPO> 
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was taken after the accident I will stipulate that it 
was. 

Mr. Scholz: It was. 

Mr. Bucher: All right. J will stipulate. 

Mi. Scholz: The FBI took the picture.”’ 

The Court: When was the picture taken? 

Mr. Scholz: It states in here, I think. Yes, 
7/8/47. Vhat is July 8, 1947. 

Mr. Bucher: Six months 

Mr. Seholz: July the 8th. 

The Court: 1947? 

Mr. Scholz: 1947. 

The Court: The accident happened when? 

Mr. Scholz: December 28, 1946. 

The Court: And this picture was taken in 747? 

Mr. Scholz: It was taken in July of 747. 

The Court: The truck has been in use all of 
that period of time? 

Mi. Scholz: I don’t know. I would presume so, 
but I don’t know. 

The Court: Did you stipwate to the admission 
of this photograph ? 

Mr. Bucher: I did stipulate as to the photo- 
eraph, but the picture 

Mr. Scholz (Continuing reading): 

“Mr. Bucher: My. Scholz, if you know that 
that was taken after the accident I will stipulate 
that it was. 

Mt. S@holz: It was.’’ 

Mr. Bucher: The picture was taken after the 
accident. That was my stipulation. 


July 8th, pardon me. 
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Mr. Scholz: I think that the testimony shows 
that the mark was a crease or a breaking of a little 
paint on the right-hand side, the right front side 
of the Army vehicle, and that it is still there. [164] 

The Court: Well, you might agree on that later 
in the case. All right, you may proceed. 

Mr. Scholz (reading) : 

“‘Mr. Bucher: Yes; I will stipulate that it was 
taken after. 

Mr. Scholz: I offer that in evidence as Defend- 
ant’s Exhibit A. 

Mr. Bucher: No objection. 

(The photograph was marked Defendant’s 
Exhibit A.) 

Q. (Mr. Scholz): You referred to the bumper. 
What is that bumper made of, do you know? 

A. Steel. 

Q. You say there was a mark or crease on this 
bumper ? A. Yes. 

Q. That is the right-hand side of the vehicle? 

A. Yes. 

Q. Looking from the car? A. Yes. 

Mr. Bucher: Pardon me, Mr. Scholz. Can you 
establish from your record when that picture was 
taken ? 

Mr. Scholz: The picture was taken, according 
to the report given me, on 7/8/47; that would be 
July 8. | 

Mr. Bucher: July 8th of this year. 

Mr. Scholz: 1947. 

Q. (Mr. Bucher): Do you know of any other 
damage that [165] was done to that truck at that 
time, outside of that?’’ 
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The Court: Who was answering the question 
put by “Mr. Bucher? 

Mr. Seholz: The witness. Mr. Bucher asked him 
the question: ‘‘Do you know of any other damage 
that was done to that truck at that time, outside 
of that?’’ 

The Court: What has the witness been doing 
in the meantime? Has that been gone into? 

Mr. Scholz: Pardon. 

The Court: All right, proceed. 

Mr. Scholz (reading) : 

“A. That 1s all the damage that was done to the 
Army vehicle. 

‘‘@. Here is another one.’’ 

Mr. Scholz: IJ think that one refers 

The Court: This is the rear end of the Dodge? 

Mr. Scholz: Bumper. 

‘‘Mr. Bucher: A Dodge truck? 

Mr. Scholz: Yes.”’ 

Yes, bumper. (Reading) : 

Q. (Mr. Bucher): When was that taken? 

Myr. Scholz: Same date. 

Mr. Bueher: Had this been repaired ? 

Mr. Scholz: TI don’t know. 

Mr. Bucher: Well, go ahead with vour testi- 
mony. [166] 

Mr. Seholz: This was taken 7/15/47. I just 
want him to identify the picture. 

Mr. Bucher: If that is all, why, I will have no 
objection. 

Q. (Mr. Scholz): I show vou a picture of a 
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pick-up truck and ask if you can identify that 
truck. 

A. Yes; that is the Dodge pick-up truck that cut 
ieeronth Or UUs: 

‘““Q. You not the fender appears to be quite 
heavily damaged. 

Mr. Bucher: Wait a minute. I object to that, 
now, Mr. Scholz, inasmuch as there is no evidence 
in the record, and I submit there will be no evi- 
dence to the effect that any demage shown on the 
truck in this picture occurred at the time of the 
accident in question, assuming that the picture was 
taken in July of 1947, because the evidences will 
also show the truck had been fully repaired before 
that time. 

Mr. Scholz: Well, I agree with you. We can 
stipulate that any damage on that truck was not a 
result of the accident. 

Mr. Bucher: Yes; if that is what you mean. 

Mr. Scholz: Yes, that is the stipulation. That 1s 
what I wanted to bring out. 

Mr. Bucher: All right. 

Mr. Seholz: I will offer that in evidence as De- 
fendant’s Exhibit B. [167] 

(The photograph of Dodge pick-up truck 
was marked Defendant’s Exhibit B.) 

Q. (Mr. Scholz): About how far from the in- 
tersection was the Army vehicle when this truck 
cut in front of the Army vehicle? 

A. 30 feet. 

Mr. Bucher: Off the record. 
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(Discussion off the record by direction of 
counsel. ) 

Q. (Mr. Scholz): You mean by that when the 
other truck started to cut in front, or cut in front? 

A. When he started cutting in front. 

Q. When he started to cut in front. Where were 
vou in this truck? 

“A. I was sitting in the back next to the cab 
facing east.”’ 

The Court: Just a minute. Where was he seated 
in the cab? 

Mr. Scholz: He was in the cab facing east; in 
other words, your Honor, the truck was going this 
way (indicating) and he was in the cab facing this 
side (indicating). 

The Court: Yes, yes. Proceed. 

Mr. Seholz: (Continues reading): 

“Q@. Did you see the stop signal? A. Yes. 

Q. How did you see that? 

A. I was looking over the eab. 

@. Where was * 1168] 

The Court: What was that last, just betore 
that ? 

“Q@. (By Mr. Scholz, reading): How did you 
see that ??’—— 

The Court: Yes. 

“A. (Mr. Scholz): 2 owas lookine over the 


Galh.*” 

The Court: Cab, c¢-a-b? 

Me. Scholz: That is meht. hat is the wae he 
savs it here. 
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The Court: Looking over the cab? 

Mr. Scholz: I know what he meant. 

The Court: What do you think he meant? This 
is off the record, Mr. Reporter. 

(Off the record discussion. ) 

The Court: All right, proceed. 

““). (By Mr. Scholz, reading): Where was the 
pick-up truck, what was the location of the pick-up 
truck when the Army vehicle hit it? 

A. It was kind of across the lane, sitting kind 
of crossways. 

Q. You are referring to the two lanes on the east 
side of the tracks? A. Yes, east side. 

Q. At the time you hit it it was kind of—— 

A. Across the lane. 

Q. Across the line. Was most of it in the lane 
nearest to A. West side. 

Q. Nearest to the street car track? 

A. Yes. 

Mr. Bucher: You say was most of the truck-—— 

Mr. Scholz: Most of the pick-up truck near- 
est—— A. Yes. 

Q. Was any part of the pick-up truck in the 
lane nearest to the curb? A, Wes: 


®. Do you recall about how much? 

A. I would say it was one-third. 

Q. One-third was in the second lane? 

A. Yes. 

Q. And two-thirds was in the first lane? 
A. Yes, 

Q 


. By the first lane I mean the lane nearest the 
track. A. The curb? 
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). No. A. “he track, that is it. 

Q. Is that correct? 

A. Yes, that is it. 

Q. When this pick-up truck cut in front of the 
Army vehicle was there any effort made to stop the 
Army vehicle more rapidly ? 

A. Yes. Sergeant Bailey, he threw the brake 
on as soon as he saw he was cutting in front of him. 

Q. What happened to the truck that had stopped 
for the red light signal and that was in the lane 
nearest to the curb, do you know? [170] 

A. Well, just as we hit this pick-up we knocked 
it ahead to the back of him, and as the light had 
changed for the go signal, so he just went off. No- 
body ever did see him any more. 

Q. You hit the pick-up truck and knocked him 
into the truck ahead of you? A, “Yes: 

Q. Was that with much force, or how? 

A. No, it didn’t hit him very hard; just hardly 
bumped it.’’ 

Mr. Scholz: IT presume we can correct and say 
“It didn’t hit him very hard’’? 

Mr. Bucher: That is correct. 

“A. (My. Scholz continues reading): Moat 
didn’t Int him very hard; just hardly bumped it. 

Q. This truck, then, that had stopped for the 
red light signal, just went right on? 

A. Yes, he went on. 

(). Do you know who the driver of this pick-up 
truck was? 

A, <All I know, they called him Peter. 
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Q. When the driver of the pick-up truck cut 
in front of the Army truck, did he give any signal 
that he was going to cut in? A. No, sir. 

Q. Did you see the truck as it cut in front of the 
Army vehicle? [171] A. Yes. 

Q. Immediately after the accident what hap- 
pened? A. Well, I hurt my finger. 

Mr. Bucher: I ask that that be stricken. Let 
him tell what did happen. 

Mr. Scholz: Yes, State what happened. What 
happened immediately after the collision? 

A. Well—— 

Q. Just state exactly what happened, as near 
as you remember. 

A. I had hurt my finger, this finger right here, 
knocked it off, so I got down and get over to get 
a bandage to bandage it up, and Mr.—Peter, he 
went and called a fellow to come to fill out an acci- 
dent report for him. 


Mr. Bucher: Mr. Who? A. Peter. 
Q. (Mr. Scholz): You mean the man that was 
known as Peter? A. Yes. 


@. You heard his name, Peter? 
A. Yes. He went to get someone to fill out an 
accident report for him. When I got back 


When you got back? A. Yes. 
Did you leave the scene of the accident 2 
Yes. [172] | 


Where did you go? 

There was a car parked over there and they 
saw my finger, and they had a Band-Aid in his ear, 
and he called me over and I got it. 


POPOD 
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Q. Do you know who that was? 
A. No. So when I got back 
Q. No. Finish what you started to say. 

A. Sergeant Bailey and Peter was there filling 
out the aecident report. I went back to the back of 
the truck and motioned for traffic to come on 


around. 

). Did the driver of the pick-up truck appear 
to be hurt? A. No, si® heedidn’t. 

Q. Did he complain of any hurts? A. No. 


QM. Did he say anything? 
A. Well, he was talking. He said, ‘‘ Well, if vou 


2? 


can 

Mr. Bucher: Wait a minute. He asked you 
whether he did say anything? Answer that ‘ Yes’ 
or ‘No.’ A. Yes. 

Q. (Mr. Scholz): What did he say? 

Myr. Bucher: 1 objact’ to that as Tot Pare eT 
the res gestae. That was after you had gone over 
and got the Band-Aid and came back.’’ 

Mr. Bucher: I waive the objection, if the Court 
please. 

The Court: All right. [173] 

My. Scholz: (Continues reading) 

“The Witness: Yes. 

Mr. Bucher: Go ahead and answer it over my 
objection. | just want to reserve my objection. 

A. Well, he said the Army would fix his truck 
for him. 

Mr. Bucher: What? 

x& Iie Army would fix is truck; the onl} 
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thing, it would be tied up until they did fix it for 
transportation, and without his truck. That is about 
all he said. I went back there. 

Mi. Bucher: I withdraw my objection now. 

Mr. Scholz: Do you recall anvthing else that 
he said ? Aes ANO;.sir. 

Q. I hand you herewith a picture and ask you 
if you can identify that. 

A. Yes, that is Van Ness Avenue. 

Q. Is that looking toward what street? 

A Bish. 

@. In other words, the intersection in the upper 
left-hand corner is Bush? A. Yes. 

Q. According to my notes, that was taken on 
July 15, 1947. 

Mr. Scholz: I offer that in evidence as Defend- 
ant’s Exhibit C. 

Q. (Mr. Scholz): What happened next? 

A. Well, the wrecker came and got his truck, 
pulled it on [174] away and we went on to camp. 

Q. You stated that he went to fill out an acci- 
dent report. 

A. He called someone to come and fill it out 
for him. 

Q. Who is ‘he’? 

A. Peter, to my knowledge. 

(). The man you had known as Peter, the driver 


of the pick-up truck ? A. Yes. 
Q. Called somebody by telephone? 
we Yes. 


@. He went into a place and telephoned ? 
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A. Right on the corner of Bush and Van Ness, 
the building there, he walked in there and ealled. 

Q. How do you know he called somebody there? 
Were you there? 

A. I was out at the truck when he eame back. 
That is what he said, he went and called a guy to 
fill out an accident report for him. 

Q. Then what happened, if anything? 

A. Well, I was back in the back, there, direct- 
ing traffic, and they were up there talking; I don’t 
know what they were saying or doing until the 
wrecking truck came and pulled his truck away. 

Q. ‘hen what happened ? 

A. And we went on into the Presidio, turned in 
the [175] accident report, and went up to see Cap- 
tain Cline. 

Mr. Scholz: ‘That is all,” 

Mr. Bucher: Shall I proceed with the cross? 

The Court: Yes. 

Mr. Bucher: May I ask your Honor if you have 
before you the diagram that Sergeant Hammond 
made at the time? Because this is referred to in the 
cross-examination. 

The Clerk: It is a yellow sheet, your Honor. 

Mr. Bucher (reading): ‘*Cross-Examination 

“Q@. (Mr. Bucher): How long have you been 
in the Army ? A. I came in in 19438. 

(. That is when you enlisted ? A. Yes. 

@. You have been in continuously ever since ? 

A. Yes. 

@. And are now? ie Noes. 
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Q. Were you a corporal at the time of this ac- 
cident ? HR. @No- Pie. 

@. Private first class? Al Ves 

Q. Where had you been that morning? 

A. We had been down to Third and Townsend 
to pick up some groceries off a hospital train to 
take them back to the Presidio. [176] 

Q. Inthe Army truck in which you were riding 
I assume there is a driver’s seat crosswise with the 
body of the truck, in front, isn’t there? 

A. Yes. 

Q. The driver, Bailey, was in that seat on the 


left-hand side? A. Yes. 

Q. Is that right? A. Yes. 

Q. You were sitting in the rear, to the rear of 
that seat, facing east? A. Yes. 

Q. Were you sitting on a seat? A. Yes. 


Q. Were you alone in the rear of the truck? 

A. No; Sergeant Salazer was sitting right be- 
side me. 

Q. He was also facing east? A. What? 

Q. You stopped at Sutter and Van Ness _ be- 
cause of the stop signal there, did you? 

A. Yes. 

@. The signal was ‘*Stop”’ A. Yes. 

Q. When vou stopped at Sutter and Van Ness 
were there any other cars or trucks ahead of you 
at the ‘‘Stop’’ signal [177] in vour lane? 

A. Yes. 

Q. How many? 

A. Well, I couldn’t say just how many there 
was, but there was some pulled off in front of us, 
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and we pulled off and went up, but I didn’t count 
them. 

Q. Wait a minute. 

A. I couldn’t say just how many there was, but 
I know there was some. When we pulled oft there 
was cars pulling off in front of us. 

Q. You mean when you left the crossing on 
Sutter Street? A. Yes. 

Q. Would you say there were two ears ahead 
of you in line? 

A. No, I couldn’t say there was for sure; IL 
didn’t count them. I wasn’t paying very much at- 
tention to it. 

Q. You didn’t pay any attention? A. No. 

Q. But as soon as the ‘Go’ signal at Sutter and 
Van Ness flashed green your truck immediately 
started forward toward Bush Street, didn’t it? 

A. Yes. 

@. When you approached the intersection of 
Bush and Van Ness you stopped for a red signal ? 

A. Yes. 

@. You are sure of that, now, are you? 

m Wes. (i 7eil 

Q. You don’t know of your own knowledge 
whether those signals flash in unison, or not, do 
you—change in unison ? A. No, 1 den’. 

Q. Now, what was the fastest speed you were 
making between Sutter and Bush? 

A. 15 miles per hour. 

Q. Did you see the speedometer ? 

A. No, but he never got it out of second gear, 
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and that’s about all one of those trucks will do in 
second gear. 

Q. Then you are basing your answer on the 
fact the truck won’t go over 15 miles an hour in 
second gear? 

A. No, I won’t say it wouldn’t go over that. It 
will go over that in second, but that is about what 
he was running, 15 miles per hour. 

Q. That is your guess? A. Yes. 

Q. But you did not see the speedometer ? 

A. No. 

Q. Did the driver of your truck proceed in a 
straight line with reference to Van Ness as you 
approached the intersection of Van Ness and Bush? 

AS “hes: 

Q. You were not on an angle either way? 

B® ‘Not 

OF isthat rene? |{ 179] A. Right. 

Q. Now, Corporal, will you mark on that dia- 
eram the position of the safety zone at the corner 
of Bush and Van Ness? 

(Witness marks on the diagram. ) 

Q. Will vou do this: Will vou mark with the 
letter ‘S’ the location of the safety zone, and 
would you draw a line therefrom and mark it ‘S’? 
T think that is the best way. 

Mr. Scholz: Yes; indicate what you mean 
is off the record. 

Mr. Bucher: Yes. 

(Discussion off the record by the direction of 


This 


counsel. ) 
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Q. (Mr. Bucher): Draw a line there and mark 
it ‘S’. The line you have drawn is pointed toward 
the safety zone; is that right? Is the safety zone 
in either of the two lanes that you have described 
on Van Ness Avenue? 

A. It is in the west lane going north. 

@. Isn't it true that the lane next to the street 
car track on Bush Street verges to a point and 
connects with the east lane when it reached the 
safety zone ? A. Yes. 

Q. That’s right. Now, will you locate on the 
diagram the exact position of the truck that was 
already stopped at the intersection, the first truck ? 

A. It was back a little further than that. [180] 

Q. That is what I thought. You had it out there 
a little too far. 

Mr. Scholz: Hadn’t you better designate to 
which you refer? 

Mr. Bucher: This is off the record. Now, over 
here will you write the words ‘curb line’? Now, 
will you locate the diagram, on the diagram, I mean, 
the position of the Dodge pick-up truck at the 
time it came to rest when it stopped? 

A. That is as it was stopped after the accident? 

A. Yes, after the accident. 

Mr. Scholz: May I point out to you—make your 
figures more or less in conformity to the diagram. 
Don’t make a truck as big as a block. 

Mr. Bucher: No. 

Mr. Scholz: You won’t have room. 

The Witness: They were both setting on an 
angle. 
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Q. (Mr. Bucher): Will you draw a line like 
this at the Dodge truck, and will you mark that 
‘D’, showing Dodge truck? 

(Witness marks on diagram.) 

Now, will you also draw a line from the Army 
truck and mark that ‘A’ for Army truck. Which 
way is east on that map? 

A. East would be to the right, right here, this 
would be [181] east. 

@. Did the Dodge truck pass you? 

A. Yes. 

@. On which side? 

A. On the east side. 

@. On the east side, which would be your right 
side, wouldn’t it? A. Yes. 

@. You are sure of that? A. Yes. 

@. That is what you said in your direct exam- 
ination, but nevertheless you are satisfied the Dodge 
truck was in that position as you have drawn it on 
the diagram after the accident? 

A. After the accident. 

@. Corporal, you testified before the County 


Coroner in this case, didn’t you? A. Yes. 

Q. On the 23rd of January, 1947? 

ny. Yes: 

@. You were sworn by the coroner there to 
testify and answer questions? A. Yes. 

QM. I will ask you if this question was asked 
Vou: 


‘Q. Which way were you facing? 
A. i was facing to the side of the truck.’ ’’ [182] 
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T said to the witness, ‘‘That is correct ?’’ 

The answer was, ‘'That’s correct.’’ 

Then I quote again from the Coroner’s inquest: 

‘“°(). Well, could you see what happened in 
front of you? 

A. I just looked over the cab and could see. 

Q. And you saw his ear pass you on which side? 

A. On the left side. We were on the inside lane. 

Q. Going north, and he passed on the left side 
of the Army truck? A. Yes.’ 

I will ask you if that is the testimony you gave 
before the Corner. 

Mr. Scholz: Let him answer. 

Mr. Bucher: Just answer the question. 

Mr. Scholz: No, he can answer the question 

The Witness: Well, I gave them a statement 
but they could have made it wrong. I also said we 
was on the west lane, the inside lane next to the 
safety zone all the way down. 

@. (Mr. Bucher): Which do you call the west 


ie 


lane? PbS 

A. The one next to the street car track. 

@. You call that the west lane? 

A. Yes. 

Q. Is that what you call the inside lane or out- 
side lane? [183] 

A. ‘That is the one I would call the inside lane, 
was nearest the street car. 

Q. Go ahead. Did you give this testimony before 


the Coroner as I read it? 
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A. J wouldn’t swear I gave it as you read it 
there; they could have put something else. They 
might have misunderstood me by the way I said it. 

@. Do you remember whether you did say that? 

A. No, I do not. 

@. Well, if that was your testimony before the 
Coroner, would you now say that you were mis- 
taken at that time in stating that it passed you on 
the left side? A. Yes. 

Q. You would say you were mistaken at that 
time ? ea. Ves: 

@. Would you say your memory is any better 
now than it was at that time? A. Yes. 

®, Is it? 

A. Yes. At the time this accident happened JI 
never gave it a thought that anything was ever 
going to come up about it, and just plumb forgot 
about it until about six months later I hear that 
he had died. 

Q. But this testimony, Corporal, was given on 
the 23rd of January, which was one month after 
the accident; that is correct, isn’t it? [184] 

x. Yas. 

Q. Corporal, at that time vou were of the opin- 
ion that he passed on the left side? 

Mr. Scholz: Just a minute. He didn’t so state. 

Mi. Bucher: No. I can cross-examine on that, 
though. 

Mr. Scholz: But that is a misstatement of what 
he testified to. He did not testify that he was of 
that opinion. He testified that they may have made 
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a mistake at the time or he may have made a mis- 
statement that they passed him on the 

The Witness: Right-hand side, east. 

Mr. Scholz: On the east side. 

Mr. Bucher: Mr. Scholz, I think you will agree 
with me that the usual procedure is for you to 
make your objection and then if your objection is 
sustained the answer can be ruled out, but [I think 
he should answer the question. 

Mr. Scholz: Yes, but I don’t think you can say 
he stated this or that when he didn’t state that. 

@. (Mz. Bucher): You did state that you saw 
the car pass you on the left side; isn’t that true? 

Mr. Scholz: J make the objection to that on the 
eround that he did not state in his testimony today. 

Mr. Bucher: No, but I mean 

Mr. Scholz: And on the ground that he stated 
that he [185] didn’t remember what he testified be- 
fore the Coroner’s Inquest.’’ 

The Court: Well, is there a formal objection in 
there, or what is it? Is it merely a running object- 
tion? 

Mr. Scholz: It is not a formal. 

The Court: All right. 

Mr. Bucher (reading) : 

“Q. (Mr. Bucher): You have no recollection 
of what vou testified to before the Coroner: is that 
correct ? 

A. I couldn’t tell you what I told him over 
there. 

Q. Do you know whether what you told them at 
that time was true? A. I couldn’t say. 
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Q. You don’t know. Well, do you know detf- 
initely that what you are testifying to today is 
true ¢ A. Yes. 

Q. But you don’t know whether it was true at 
that time. Did you examine the Dodge truck, pick- 
up truck, in the front after the accident? 

A. I just walked around it, is all. 

Q. But you saw how badly it was damaged, 
didn’t you? A. Yes. 

Q. What part of the front of the Dodge truck 
was damaged ? 


Isn’t it also true that the center of the rear 
of the Dodge truck was pushed in? 

A. Yes, the center could have been damaged; 
we hit it about right on the corner, the left rear, 
not quite center, but it could have bent—the center 
could have been pressed in. 

@. Isn’t it true that the Army truck hit the 
Dodge truck right in the very center of the rear? 

ee INO. 

(). You are positive of that? 

A. TI am sure, for if we would hit him in the 
center our front bumper would be hurt, for one 


A. The grille was pushed back in. 

Q. The middle of the grille, wasn’t it? [186] 
A. Yes. 

@. Was pushed back? A. Yes. 

q. Was that true? A. Yes. 

Q. 


reason. 
Q. Is that the reason you answer the question in 
that manner? 
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A. No, that is not the reason. 

Q. Do vou know whether the right side or right 
rear part of the Dodge truck was damaged at all? 

A, No, sit, it was not, to my knowledge. 

Q. You are sure of that? hee “Y eet 

Q. When the Dodge truck cut over in front of 
the Army truck [187] did he continue in that same 
direction until he was hit? Ae Nes. 

Q. Did the driver of the Dodge truck after he 
eut in front of you on an angle turn back to the 
other angle? 

A. As he cut in front of us he was so close on 
to this other truck, as he snapped on the brake 
and the time we hit him, it knocked him on an 
angle. 

@. You knocked him 

A. We knocked his truck at an angle; he never 
did get clean in the lane we was driving in. 

Q. You knocked him then in what angle? Come 
here. 

Mr. Scholz: How will we have a record of that. 

Mr. Bucher: If he will draw it we will. 

The Witness: You want me to draw you an 
angle of how he was setting after the accident; 1s 
that right? 

Mr. Bueher: Yes; the Dodge truck only now. 

A. I will start at the rear of it. Setting some- 
thing about like that. 

Q. Then you struck him on the left rear end, did 
vou? A. Yes. 
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@. And he was then on an angle looking toward 
the northwest, wasn’t he? A. Yes. 

Q. And after you hit him you mean to say that 
the position of his truck changed so he was then 
resting at an angle [188] and looking toward the 
northeast ? A. Yes. 

Q. Sure of that? A. Yes. 

Q. Did he hit the truck ahead of him before 
you struck the Dodge pick-up? Did the driver of 
the Dodge pick-up hit the car ahead of him before 
you struck the Dodge? 

A. Not to my knowledge, no. 

Q. Then is it your opinion that you struck the 
Dodge ear and forced him into striking the car 
ahead of him? A. Yes. 

Q. That is nght? A. Yes. 

@. You are positive now that the Dodge truck 
changed its position and you say he had not come 
to a stop there? A. No. 

(). He was still moving? A. Still moving. 

Q. You struck him on the left corner and he 
changed his position so he then faced toward the 
northeast ? A. Yes. 

@. Sure of that? 

A. Yes. Just like the book setting there. You 
ean take that book and hit it over there and see it 
facing that was (indicating). [189] 

Q. Will you mark this white slip with vour 
name? You did not offer that in evidence, did you? 

Mr. Scholz: If you wish to offer that in evidence 
as Plaintiffs’ Exhibit No. 1, yourself, and the other 
as Plaintiffs’ Exhibit 2. 
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Mr. Bucher: That is what I am going to do. 
We offer that in evidence as Plaintiffs’ Exhibit 
No. 1. 

“@. Will you also sign this yellow sheet? 

We offer the yellow sheet as Plaintiffs’ Ex- 
hifomt, 2. 

(The peneil diagram on white paper was 
marked Plaintiffs’ Exhibit 1; the pencil dia- 
gram on the yellow paper was marked Plain- 
tiffs’ Exhibit 2.) 

@. (Mr. Bucher): You may have answered 
this question, Corporal, but if you have I have for- 
gotten. What was the highest speed you made be- 
tween Sutter and Bush Streets? 

A. Approximately 15 miles an hour. 

Q. Oh, I remember that you said that. 

Were you talking to the other soldier during 
that time before the accident? A. Yes 

@. You weren’t paving much attention to the 
traffic, were you? a Not (oo mWen aio: 

Q. Were there any people in the safety zone at 
that time, do you know? 

A. I am not sure, but as I remember I think 
there were. [190] 

Q. There were? 

A. I wouldn’t say for sure. I wouldn’t swear 
to it. To the best of my recollection I saw some- 
body. 

Q. If what vou sav is correct, when the Dodge 
truck attempted to cut in front of you going in a 
northwesterly direction—that’s right, isn’t it? 
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A. Yes. 

@. It was then going toward the safety zone, 
wasn’t 1t? A. Yes. 

Q. Do you know whether it had reached the 
safety zone, whether any part of the truck was in 
the safety zone before you struck it? 

A. No, it was not in the safety zone. It never 
did get that far over the line. 

Q. You are positive also that when you came to 
rest after the accident your truck was in the in- 
side lane next to the street car tracks; is that 
right? 

A. It was setting on kind of an angle. 

Q. Your truck was at an angle? 

A. Yes, our truck was at an angle, too. 

Q. Which direction was your truck pointing, 
northwest or northeast? 

A. Ours was pointing northeast. 

Mr. Scholz: At what time was this? 

The Witness: 9:30 in the morning. [191] 

Mr. Scholz: No. 

The Witness: Oh, that is after the accident. 

Mr. Bucher: When he came to rest. 

A. After it all happened ? 

Q. ‘i‘hen the driver of the Army truck turned 
his truck toward the northeast, is that right, just 
before you struck? 

A. I couldn’t say about that for you can be driv- 
ing along and apply your brake and sometimes your 
ear will automatically turn this way and one brake 
will catch before the other. 
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Q. You are also positive about the third truck; 
hy that I mean the first truck in line up at the stop 
signal was in the outside or the east lane; is that 
right ? A. Yes. 

Q. How much of your truck, the Army truck, 
would you say was in the east lane after the acci- 
dent ? 

A. Just a little of the front of it. About, J 
would say 

Q. 10 per cent of it? 

Mr. Scholz: Let him answer. 

Mr. Bucher: Well, I am asking. 

The Witness: About one-third of the front. 

Q. (Mi. Bucher): About one-third of the 
front? A. Yes. 

Q. In other words, Just about the wheels? 

A. Just about the wheel part of it—about like 
from here [192] over there, was setting there. 

@. Corporal Hammond, since the testimony be- 
fore the Coroner in this case, have you discussed 


this case with anyone? 

A. Two FBI’s came out to see me and it hasn't 
been too long ago, and I talked with them, and Mx. 
‘Scholz came out and discussed it. 

Q. When you discussed the matter with the 
FBI agents did they tell you their opinion as to 
the position of the three trucks ? A. No. 

Q. Did you tell them at that time that the Dodge 
truck passed you on the left side? 

A. No. I told them it passed me on the meght 
side. 
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Q. You did? 

A. Yes. Also they had a diagram drawn up on 
this truck that was supposed to be—that was sit- 
ting at Bush, the stop signal there, in the other 
lane, and they made a misstatement, and I called it 
to their attention, and they were talking to me, and 
they put it in the east lane in place of the west lane. 

Q. Now, if it should appear from the testimony 
of any witness that the three trucks after the acci- 
dent were all in the same lane, and all in the inside 
lane next to the street car track, you would say 
that that was a mistake and that is not true, 
wouldn’t you? [193] A. Yes. 

Mr. Scholz: I object on the ground it is argu- 
mentative.”’ 

The Court: Is that objection pressed ? 

Mr. Scholz: Yes, it is objectionable, your Honor. 

The Court: I will sustain the objection. 

Mr. Bucher (reading): “Q@. (Mr. Bucher): 
How fast was the Dodge truck going, in your opin- 
ion, when it cut over in front of you? 

A. I would say 20 miles an hour. 

@. 20 miles an hour? A. Yes. 

Q. Of course, you don’t know whether he was 
going to go up Bush Street, or not, do you? 

A. No. I don’t know what he had in mind to do. 

Q. You don’t know whether the driver of the 
Dodge pick-up truck was in second gear or not, 
do you? A. No, sir, I do not. 

@. But the driver of your car was? 

mA. Wes. 


198 United States of America vs. 


(Deposition of R. L. Hammond.) 

Q. When did he get into second gear? 

A. Just as it left from Sutter and Van Ness he 
pulled in low gear and threw it in second gear and 
kept it in second on up to there. 

Q. Have you talked this case over with Sergeant 
Salazer recently? [194] 

A. No, I haven’t saw him. He left right after 
the aecident and went to a eamp in New Jersey, 
and from there overseas. 

@. Have you seen Mr. Bailey since the accident? 
A. No. He was discharged right after that, and 
haven’t saw him since. 

Q. Not since the accident involved in this case? 
A. That’s right. 

My. Bucher: I think that is all.”’ 

Mr. Bucher: I think that is all. Thank you, 
your Honor. 

Mr. Scholz: I will read the redirect, if your Honor 
please. 

(Reading): ‘‘Redirect Examination 

“@. (Mr. Seholz): Corporal, you stated that 
the Dodge pick-up truck, the truck that cut in 
front of the Army vehicle, was still moving when 


— 


the Army vehicle hit it? 

A. To my knowledge, yes. 

Q. Did the Dodge pick-up truck hit the ear 
ahead of it with much force? 

A. Not very much, no. 

Mr. Bucher: J object fo that as calline for an 
opinion and conelusion of the witness.’’ 

The Court: Overruled. 
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Mr. Scholz (reading): 

“Q. (Mr. Scholz): Do you know? 

A. I couldn’t say. I know it hit it, but not too 
hard, it didn’t seem to me. I didn’t get very much 
of a jar [195] and I was sitting in the back. 

Q. The truck which had stopped for the stop 
signal, and which the Dodge pick-up hit, did it go 
right off without stopping? A. Yes. 

Q. After the signal changed? A. Yes. 

Q. The driver didn’t get out, did he? 

A. No. 

Q. Do you know what I mean by ‘drawn to 
scale,’ a map drawn to seale? Ee Yes. 

Q. These plaintiffs’ exhibits, 1 and 2, this is not 
drawn to scale, is it? A. No. 

A. And the size of the trucks are not drawn to 
scale, are they? noe Nw: 

@. And the position of the trucks on Plaintiffs’ 
Exhibit No. 1 on this white paper which you have 
designated as D and A are the position of the 
trucks after the accident? 

A. After the accident, yes. 

@. You testified, I believe, that the front part 
of the Army vehicle that was over the white line 
separating the lane between the curb line and the 
street car track was just the wheel? [196] 

A. Yes, just the right front wheel. 

Q. How much of the right front of the truck 
was over that line? 

Mr. Bucher: You mean the Dodge truck? 

Mr. Scholz: Of the Dodge truck, that’s right. 
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A. The right front? 

Q. Yes. 

A. I would say it was approximately one-third 
of it, of the front. 

Q. Of the front? Ae Yow. 

Q. You mean about the wheel? A. Yes. 

Q. Or more? 

A. Just a little more than the wheel. I will 
show you on here. 

Q. All right; referring to Defendant’s Exhibit 
A, you have indicated on there a spot showing the 
right front wheel and a few inches of the dash- 


board. A. Yes, the bumper. 
Q. How many inches of the dashboard would 
vou say? A. Two feet. 


Q. That was a part of the Dodge pick-up which 
was resting over the curb line at the time after the 
accident ? A, @Vese 297] 

Q. By ‘over the curb lne,’ I mean over the line 
separating the two lanes. A. Yes. 

@. Where was the rear of the Dodge pick-up 
truck, was that all in the lane nearest to the street 
car track, or was any part of that over that line 
and in the lane nearest to the curb? 

A. ‘To my knowledge, the right rear wheel of 
the Dodge was sitting about two inches on the east 
side of the line. 

Mr. Scholz: That as all.”’ 

Mr. Bucher: The recross-examination is very 
brief, your Honor (reading) : 
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Recross-Examination 


“Q@. (Mr. Bucher): The only way that you can 
tell what part of the Army truck struck the Dodge 
truck is by the mark on the front fender of the 
Army truck; isn’t that true? A. Yes. 

Q. In other words, when you got out of the 
vehicle you saw a mark on the front bumper; isn’t 
that true? A. Yes. 

Q. And you judged from that mark that that 
was the part that struck the Dodge; is that right? 

A. Yes. 

Q. But you don’t know whether that mark was 
there before, [198] or not, do you? 

A. I know it was not there before. 

Q. Had you examined the Army truck before? 

A. Yes. I had rode it every day for quite some 


Q. Well, how long? 

A. Approximately two months. 

@. You know that that mark was not there 
before ? A. Yes. 

Q. Sure of that? A. Yes. 

Mr. Bucher: That is all. 

Mr. Scholz: That is all.”’ 


Mr. Bucher: And that completes the reading of 
the deposition. 

The Court: Is there a photograph in evidence? 
Do you have the depositions in evidence respec- 
tively ? 

Mr. Scholz: Yes, your Honor. 
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Mr. Bucher: Yes, your Honor. 

The Court: It may be admitted in evidence. Do 
you have a photograph of the Army truck in the 
over-all sense ? 

Mr. Bucher: We have not. 

The Court: Can you agree upon a stipulation 
as to the form of the truck, itself? Otherwise I will 
require a photograph. 

Mr. Bucher: As to the type of body? I think 
we can. [199] 

The Court: All right, we will take a recess, and 
in the meantime you can agree on that. 

Mr. Bucher: I might remind your Honor that 
Mr. Scholz was to identify those medical reports. 

The Court: If you have a photograph of the 
over-all picture, I notice in the deposition that only 
the fore part of the truck is taken, Exhibit A. 

Mr. Scholz: I could procure a picture, if your 
Honor wishes. 

The Court: Exhibit A in the deposition of Roy 
Hammond, it appears that the fore part of the 
truck is represented, not the body structure, itself. 
it shows just the fore part, including the hood, the 
fender, the two front wheels, but excludes the body 
structure, proper. 

Ma. Bucher: We can procure one, depicting the 
truck at that time. 

The Court: Depicting the truck at that time, 
vou say? 

Mr. Bucher: Yes, your Honor. 
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The Court: Very well, we will take a short re- 
cess. 

(Recess. ) 

Mr. Bucher: If the Court please, counsel for 
the defense and I, with your Honor’s permission, 
have agreed that we will obtain photographs of the 
Army truck in different positions, showing the en- 
tire truck, which is now available, and at the 
Presidio, I believe. [200] 

Mr. Scholz: That is right. 

Mr. Bucher: And we will submit them in evi- 
dence to your Honor. 

Mr. Scholz: If your Honor please, we will rest, 
although I understand you want—it is stipulated 
that, subject to the approval of your Honor, of 
course, that we may be able to secure the testimony 
of Roy Lee Hammond before the Coroner’s In- 
quest, and that may be read into the record, if that 
is agreeable to your Honor. 

The Court: What is the purpose? 

Mr. Bucher: [or impeachment purposes solely. 

Mr. Scholz: And then also the testimony of 
Harry Failor. Do you want to 

Mr. Bucher: Well, I guess you are still on the 
defense, are you not? 

The Court: One moment. Do you stipulate, 
Counsel, that the testimony of Roy Lee Hammond, 
given before the Coroner’s Jury and Inquest, hav- 
ing been taken in the City and County on the date 
mentioned, be read into the record on this trial ? 

Mr. Bucher: Yes, your Honor. 
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The Court: The whole testimony before the 
Coroner ? 

Mr. Bucher: No, the testimony of Roy Ham- 
mond. 

The Court: Yes. 

Mr. Bucher: That is all we want. 

The Court: Well, you did undertake to impeach 
him [201] specifically on the subject-matter of the 
testimony before the Coroner, did you not? 

Mr. Bucher: Yes, we did, your Honor. 

The Court: And you pointed out to him specif- 
ically the testimony you had in mind? 

Mr. Bucher: Yes, your Honor. 

The Court: And made it appropriate ? 

Mr. Bucher: Yes, your Honor. 

The Court: Now, this wholesale showing, bur- 
dening the record with the whole testimony of 
Hammond before the Coroner’s inquest, is rather 
unusual. 

Ma. Bucher: Tt was the only way. 

The Cowrt: I find no basis for it. What is vour 
basis for that procedure. 

Mr. Bucher: May T express myself to the Court 
in this position ? 

“hie Cloutt: ‘Kes 

Mr. Suchet: The oly why, or the proper Shay 
for us to complete the impeachment of the witness 
is to call the reporter who heard his testimony 
before the coroner and who could testify as to it. 

The Gowt: le has already admitted that he 
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made those statements and gave that certain testi- 
mony before the coroner. 

Mr. Bucher: Very well. 

The Court: He has admitted that. What purpose 
is going [202] to be served by this? 

My. Bucher: Well, I will withdraw my request. 

The Court: Well, that rule prevailed years ago, 
when we had to call in the reporter and demon- 
strate that the reporter took notes. But these rec- 
ords are official records now. 

Mr. Bucher: That is true. 

The Court: You see, what purpose will be served 
by it, I am not going to foreclose it, but I don’t see 
the purpose of it. Do you understand? Are you sure 
IT understand vour inquiry, or am I just answering 
myself ? 

Mr. Bucher: No, you are answering my inquiry, 
vour Honor. 

The Court: You laid the foundation, vou 
directed his attention to the testimony, and he 
answered as he did answer. 

Mr. Bucher: Very well. 

The Court: Now, Mr. Scholz? 

Mr. Scholz: I think that is more or less correct, 
your Honor. I coneur with you. I thought it would 
not be admissible, but I had no objection. Any 
evidence your Honor wanted to hear was perfectly 
agreeable with me. 

The Conit: I am willing to hear it. 

Mr. Scholz: JI think your Honor is right, but 
as I say IT have no objection to it. T think we will 
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close, except that we will have those photographs 
taken, and I will have a copy made of the report 
referred to, the medical reports—the pathological 
and so on. They will be submitted to the Court. 
[204] Do you want to offer that in evidence, the 
diagram there? 

Mr. Bucher: Which diagram? 

Mr. Scholz: That one, there (indicating). 

Mr. Bucher: Well, I think the diagram showing 
the positions as related possibly should go in with 
the other exhibit, if the Court please. 

The Court: Well, it has been marked in evi- 
dence, has it? 

The Clerk: It has not, your Honor. 

The Court: It should be marked. 

Mr. Scholz: It has not yet been offered in evi- 
dence. It should be marked. Have 1t marked appro- 
priately as Plaintiffs’ Exhibit, or defendant’s, as 
it may appear. 

Mr. Bucher: We offered it originally, so 1t may 
be marked as our exhibit. 

The Clerk: Marked Plaintiffs’ 4 in evidence. 

(Diagram referred to was thereupon 
received in evidence and marked Plaintifts’ 
Exhibit 4.) 

The Court: Now, a stipulation was entered into 
with respect to certain factual matters. I think 
that stipulation should be read into the record. 
Otherwise it will not be reflected in the official 
record. 

Mr. Bucher: In that case, I think it should be 
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read. With the Court’s permission, I will read the 
stipulation entered into between the parties, omit- 
ting the caption. (Reading.) 

‘It is hereby stipulated by and between the 
parties [204] hereto that the following statements 
may be accepted as true without affirmative proof, 
and may be considered as evidenee in the trial of 
the above action: 

“1, That at the time of the accident sued upon 
in this cause, Peter Fotopulos was driving the 
Dodge pickup truck involved in the accident. 

‘2. That he was then of the age of 49 years, 
and his life expectaney on December 23, 1946, was 
23.36 years. 

‘3. That he was married to the plaintiff and 
enardian ad litem on November 24, 1935. 

“4. That he left surviving him his widow, aged 
29 years, and two children, Thomas F. Fotopulos, 
aged 10 years, and John Ff. Fotopulos, aged 9 years. 

“5. That Peter Fotopulos died on January 10, 
1947, 

“6. That Peter Fotopulos, at the time of the 
accident sued upon herein, was the sole owner of 
the business known as the ‘P. F. Casing Company.’ 

“7, That the net earnings of Peter Fotopulos 
upon which he paid Federal meome taxes were as 
follows: For the vear 1943, $7872.55. For the vear 
1945, $15,195.92. For the vear 1946, $18,574.76. 

*S. That plamtuff, who is the widow of Peter 
Fotopulos, has no property or Income separate and 
apart from her community interest.” 
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Mr. Scholz: We rest, your Honor. [205] 
(Defendant rests.) 
The Court: I would lke to ask the plaintiff, 
the widow, several questions. 


MRS. DIAMOND FOTOPULOS, 


recalled, having been previously sworn, testified 
as follows: 

The Court: You have been sworn heretofore. 
You may be seated. May I ask you these questions: 

@. How long had your deceased husband been 
engaged in the particular business that has been 
referred to? A. Oh, over 20 years. 

@. In the casing business? 

A. Yes, over 20 years. 

@. And when you married him, he was engaged 
in that business ? A. Yes. 

@. And did he employ men in the course of 
the manufacture of the casings? 

A. He did, one. 

@. One man? 

A. Not all the time, Just when he needed help. 
Mostly he employed a woman to do his, making the 
casings. 

@. Where was the factory located? 

A. 1181 Shafter Avenue. 


Q. San Bruno? A. No, San Francisco. 
Q. San Francisco? A. Yes, sir. 
Q. I see. 


Mr. Bucher: May I interrupt, if your Honor 
please? I think that should be South San Francisco. 
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The Witness: No, San Francisco. 

Mr. Bucher: I was mistaken. 

The Court: Q. I would like to know, did that 
consist of a regular factory, or was it just a loft? 
Tell me about it in your own words. 

A. Well, we would make sausage casings. 

Q. I know, was it a big building, a little build- 
ing? Did you rent it, or did you own it? 

A. Yes, we owned it. I own it now. 

Q@. And was it located— 

A. At 1131 Shafter Avenue, in San Francisco. 

Q. You worked with your husband, did you? 

A. Yes. 

Q. In the manufacture of these casings? 

A. No. 

Q. What did you do? 

A. Just once in a while I helped him, if he 
would have to leave, to go out, I would take tele- 
phone calls. 

Q. He undertook to make the deliveries? 

A. Yes. He delivered the casings, clean the cas- 
ings. [207] | 

@. These earnings in 1943, did you keep the 
books ? 

A. No, we had an accountant keep the books. 

Q. I noticed the earnings in 1943 were $7000, 
while he earned up to $15,000 the following vears. 
How do you account for that? 

A. Well, business was good. 

(). Business was better ? A. Yes. 

@. And then it increased ? 
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A. Oh, he had a partner then. 

Q. When? 

A. When was that? 1945, I think. 

The Court: Will you read that again, Counsel? 
There was quite a disparity between the 1943 
income, with $7000, and then the one which went up 
to $15,000. Now, that stipulation does not reflect 
any mean average earnings to me. 

Mr. Bucher: No, but may I eall the Court’s 
attention to this fact, that the year 1944 is lacking. 
We have no report for that. 

The Court: Yes. 

Mr. Bucher: I talked to the tax collector’s 
office about that. There was an income tax return 
filed, undoubtedly, but I talked with the accountant 
who made it up for Mr. Fotopulos during these 
years, and he advised me that he had no copy of 
the return made for the year 1944. I don’t know 
whether Mr. Scholz has obtained that vear, or not, 
but the accountant did [208] verify the other two 
or three years. In other words, 1943 was $7800, and 
1945 was $15,000. There were two vears elapsed 
in there. 

Mr. Scholz: If your Honor please, in checking 
the income, I received a photostatic copy of the 
report for the year 1944. If 1t will be of any assist- 
ance to the Court, [ would hke to offer that in 
evidence. 

Mr. Bucher: What does it show, Mr. Scholz? 

Myr. Scholz: It shows— 

The Court: Was this a joint return, or an 
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individual return, or what? Who was it filed by, 
was it a co-partnership return? 

Mr. Scholz: The name is Peter—and there 1s 
something scratched out. It says Fotopulos. 

The Court: Yes. 

Mr. Scholz: And the address is 209 California 
Avenue, South San Francisco. The amount shown 
on it is $12,460 for the year 1944. In other words, 
it went from $8000 to $12,000, from $12,000 to 
$15,000, then from $15,000 to $18,000. 

Mr. Bucher: That is the only method we had. 
T expected to call the accountant, but after discus- 
sing the matter, in order to expedite this trial, we 
decided against it. 

The Court: Well, the question of expedition is 
not of paramount importance to me. The question 
of getting facts is more important. [209] 

Mr. Bucher: I appreciate that. 

The Court: I am not interested in expedition 
as such. 

Mr. Bucher: Mrs. Fotopulos advised me in the 
beginning that she knew nothing about the books 
of the company, as I say, and all of the books were 
audited by an accountant; he was and 1s available. 

Mr. Scholz: This may assist the Court. I didn’t 
offer it in evidence because I was not sure whether 
it was admissible, but I may say that it 1s a photo- 
stat of the original. I might say this aside to the 
Court: The report which I have states that this 
business was being carried on in a medium-sized 
frame building with very little equipment, other 
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than one machine to clean the casings, and a num- 
ber of flat tables, where the casings are sorted and 
packaged. It is observed that the casings were kept 
in salt, which would apparently account for the 
brine being on the bottom of the truck. That is 
the report of the FBI, which is all I know. 

The Court: Well, Mr. Bucher, do you care to 
examine the lady further on this subject? That 
is, as to the general purport of my original inquiry ? 
Do vou know what that is all about? 

Mr. Bucher: May I ask, with the permission 
of the Court— 

Q. Mrs. Fotopulos, prior to your husband’s 
death, you and your husband owned certain prop- 
erties, didn’t you, besides the property where the 
casing business was maintained? [210] 

A. Yes. 

Q. Now, what did that other property consist 
of that you owned? 

A. Well, it was a two-story flat in South San 
Francisco, and the home we live in now. It is a 
private home. And in San Francisco here where 
I live now is a two-story flat. 

Q. Now, you owned your own home in South 
San Francisco where you resided, is that correct? 

A. Yes. 

Q. ‘Then you owned a two-flat building in South 
San Irancisco ? A. Yes. 

(). That was rented out? A. Yes. 

@. And what was the rental that you received 
from that location? 
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A. Fifty-seven fifty for the two flats together. 

Q. For the two flats together? A. Yes. 

Q. That was unfurnished ? A. Yes. 

Q@. And you still own that, do you not? 

A. Yes. 

Q. Now, the flats in San Francisco that you 
own, was that a two-flat building? 

A. Yes, it is rented by one person. He has a 
cleaning business downstairs and he lives upstairs. 

Q. And what does that rent for? 

A. Eighty-five. 

Q. Eighty-five? A. Yes. 

Q. Then your returns from the real estate that 
you own amount to, roughly, around $400 a month, 
is that right? 

A. Well, I guess about that much. 

Q@. And did you, or your husband, have any 
other income except the income from the sausage 
business ? A. No, that is all. 

Q. That is all of the income that you had? 

A. Yes. 

Q. Now, during the year 1944, I believe you 
stated to the Court that your husband had a part- 
ner ? A. Yes. 

1943 was that, or was it 1944? 

IT don’t remember exactly. 

Who was the partner? | 

Arthur Bianchi. 

And how long had they been in partnership ? 
A. Oh, I think it was in 1936 when they started 
together. 


-OO>2 
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Q. From the time they started? A. Wes. 
Q. Well, then, did your husband buy out his 
partner’s interest ? A. Yes, he did. [212] 


Q. When was that, do you know? 

A. I don’t remember exactly. 

Q. You don’t know what year it was? 

Ae Nw: 

Q. Do you know how long it was before his 
death ? A. Qh, about two or three years. 

Q. About two or three years. And he bought 
his partner’s interest out and then from then on 
he owned the entire business, is that true? 

A. Yes, that is true. [212-a] 

Q. Now, Mrs. Fotopulos, during the year prior 
to your husband’s death, as I understand your tes- 
timony, he operated the business himself with a 
helper and then one employee ? A. © Wes: 

Q. And you say sometimes you answered the 
telephone in the office ? 

A. Yes, that wasn’t often, though—just when 
he had to go out and didn’t have anyone left in 
the shop. 

@. Now, did he go out and take the orders for 
the casings ? A. Yes. 

@. And he made deliveries of the casings? 

A. Yes. 

@. And who did the processing or the cleaning 
of the casings ? A. He did. 

@. Did his helper assist in that? 

A. His helper just selected them. 

Q. Just what? 
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A. Selected the casings in the different sizes. 
There were different sizes and they salt them and 
bunch them. 

(). And he sorted them—is that what you mean 
by selecting? 

A. Yes, it was a lady that usually did that. 

Q. Oh, it was a lady, this employee? 

A. Yes. 

Mr. Bucher: That is all, if the Court please. 

The Court: Q. You were married when and 


where? [213] A. San Francisco, 1935. 

Q. In 19385? A. November 24. 

Q@. And your husband then was engaged in the 
same business ? A. Yes. 


The Court: That is all I wanted to know. 

Mr Bucher: That is all. 

Do you rest? 

Mr. Scholz: We rest. 

The Court: Do you have any questions, Mr. 
Scholz? 

Mr. Seholz: No, your Honor. I haven’t any. 

The Court: Do you desire to discuss the matter, 
gentlemen, or submit it? 

Mr. Bucher: If the Court please, my admiration 
for this Court and my conviction that your Honor’s 
ability to analyze this testimony and weigh the 
evidence, render a fair decision, far exceed anv 
effort I might make. With the Court’s permission, 
we submit the case, unless the Court desires an 
argument. 
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The Court: I would desire, without indicating 
on the part of the Court—I am directing my 
remarks to you also, Counsel. 

Mr. Scholz: Yes, your Honor. 

The Court: Nly view in the matter is that I 
would desire to have the photograph of the truck, 
depicting the truck as it was at the time of the 
accident. I would lke some thought given by 
respective counsel to the matter of damages in this 
[214] ease. 

Mr. Bucher: With the Court’s permission, may 
we then submit, by stipulation, pictures, photo- 
graphs of the truck, and may counsel confer on the 
matter of damages, and then again confer with 
vour Honor? 

The Court: Mr. Seholz, I think that is probably 
the more expeditious way to handle it. Unless, of 
course, you desire to discuss the facts orally. 

Mr. Scholz: Mr. Bucher has put my own ideas 
much better than I could. IT think our view would 
be that your Honor can weigh this evidence very 
competently. I don’t think there is any particular 
question of Jaw involved. If there is, I think that 
on the question of law it would probably be better 
to brief it, but I don’t see any question of law. 

The Court: No, there isn’t any question of law. 

Mr. Scholz: And on the question of damages, of 
course, I think it is completely discretionary with 
the Court, in his own judgment, in case the Court 
should award a verdict for the palintiff. But I do 
think your Honor should have those pictures, and 
we will stipulate that we will furnish your Honor 
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with the pictures, and I believe that the medical 
testimony should be offered in, too, as long as your 
Honor suggested it. Then the matter could be sub- 
mitted, unless your Honor desires us to brief any 
particular point. If your Honor desires that, we 
ean do it. [215] 

Mr. Bucher: Well, Mr. Scholz, I think you will 
agree with me that acting on the Court’s discus- 
sion, we should at least discuss the measure of the 
damages. 

Mr. Scholz: Well, it is a difficult question for 
me to discuss, because, frankly, I don’t know. 

Mr. Bucher: ‘That is a matter of routine at 
this time. 

Mr. Scholz: I will be glad to discuss it, but I 
just don’t know how far I could go, because it is 
quite a question. 

The Court: Mr. Bucher, do you desire to submit 
any actuarial testimony in this ease? 

Mr. Bucher: In view of the stipulation as to 
the life expectancy—I might mention that it came 
about in this way: I first communicated with Mr. 
Scholz, in the nature of a pretrial conference, you 
might say, to avoid calling unnecessary witnesses. 
I told Mr. Scholz I would communicate with the 
actuaries in San Francisco, which I did. When 1 
first communicated with them, I was mistaken as 
to the age, I gave the age as 48, and I communi- 
cated the hfe expectancy on that to Mr. Scholz. 
Then we found that the age should have been 49, 
which reduced the life expectancy about a year and 
a half. After that was done, we agreed upon the 
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life expectancy, which was stipulated to. We 
believe, therefore, that would obviate the necessity 
of calling an actuary. That was, of course, upon 
the assumption, as the testimony showed, that the 
deceased was in normal health at the time of the 
accident. [216] 

Mr. Scholz: I don’t think my stipulation went 
that far that he was in normal health at the time 
of the accident. 

Mr. Bucher: I said the evidence showed that. 

The Court: Well, there isn’t any evidence in the 
record to the contrary. 

My. Bucher: That is true. That is what I meant 
to say. It is assumed. Dr. Wirtheim testified, I 
believe, that from all of his evidence, the man was 
in normal health, and so did Dr. Ryan. 

The Court: I would suggest, then, will you 
make the transeript available for me? 

Mr. Bucher: I beg pardon? 

The Court: Will this transeript be made avail- 
able for me, has it been written up at all? 

Mx. Scholz: I do not think it has been written 
up, vour Honor. I think it would be a good idea 
if we can make the transcript available to the 
Court. 

The Court: I am not inelined to burden either 
side with the expense. I have the facts pretty well 
in mind. | am just awaiting the photographs. 

Mi. Bucher: T don’t want to demur on the 
question of expenses. 

The Court: No. 

Mv. Bucher: At the same time, we have heen 
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under heavy expenses here in this case right along, 
with a counsel in [217] Boston and witness fees 
and so forth. I have no idea what the cost would 
be, but I don’t like to speak for the record on it. 

The Court: No, and I am not instructing you 
to. 

Mr. Scholz: Well, then, if your Honor please, 
if you wish, I may direct a letter to the Attorney 
General and we might authorize the expense of 
that. I don’t know for sure. 

The Court: I think it unnecessary. I have the 
facts pretty well in mind. I would hke to have 
you provide me presently with a general idea of 
the nature of the truck’s structure. Do you know 
how it is constructed ? 

Mr. Bucher: You mean the Army truck? 

The Court: Yes, as to the visibility and so on. 
I am particularly concerned about the testimony 
of this witness, the last witness. He claims he 
saw the turn made by the car, when he was sitting 
facing east, as he claimed. 

Mr. Scholz: Well, if your Honor please, I 
have ridden in many 6x6 trucks. 

The Court: What? 

Mr. Scholz: J have ridden in many 6x6 trucks. 
They are what we call ‘‘weapons carriers,’’ too. I 
know you have a wide range of vision, unless 
everything is closed up. 

The Court: Well, is there any way we can deter- 
mine as to whether on the day in question, the 
side gates were down or up? 

Mr. Scholz: I think Hammond could testify to 
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that, and perhaps Captain Jenkins could testify 
to it. That is about all. [218] 

The Court: The testimony given by both the 
driver and the passenger is very unimpressive to 
this Court. I don’t know that I need to go further, 
above and beyond the matter with respect to the 
negligence in this case. The testimony of the plain- 
tiff showed that, by two distinct witnesses, that at 
the time and place in question there was a crash, 
the nature of which was of sufficient severity to 
attract their attention while seated at a desk in 
an adjacent building. They came out and found 
the cars in the position as indicated on the board. 
The impact was of sufficient intensity to cause the 
pickup truck to separate in the center. That, in 
turn, was the resultant, no doubt, from the erosion 
process of the acid, I assume, on the body of the 
truck. But the impact was grave, and if sufficient 
force to cause the rear end of the truck to be 
demolished, as indicated by the repairman. The 
Army truck was immediately in the rear of the 
deceased's truek. I beheve, from a fair view of the 
evidence, that the driver of the Army truck was 
paying little or no attention to the stop signal, and 
he so testified. The occupant, Hammond, contradicts 
the driver m the very essential and prime par- 
ticular. He stated that the driver was slowing his 
speed in order to meet the stop signal. I am satis- 
fed that the driver was more interested in excul- 
pating himself from any Hability than he was in 
telling the absolute truth about this accident. I am 
satisfied that the deceased was where he should be 
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at the time and place in question, [219] and that 
the impact was of sufficient severity to cause his 
truck to cross the line, the property line or pedes- 
trian line, and crash into the truck in front of him. 
The stop signal then indicated ‘‘Go,’’ the truck in 
front proceeded on its way. 

I therefore account for the damage done to the 
radiator of the truck driven by the deceased. As 
I say, Hammond’s testimony is very unconvineine. 
Cross examination developed that it 1s at variance 
with the driver on essential particulars. The driver 
himself, immediately after the accident, in the pres- 
ence of others, stated that the Army would repair 
the truck. Apart from that, we have the uncontra- 
dicted testimony of a disinterested witness, A{c- 
Neil, who testified that the driver of the Army 
truck stated that he couldn’t stop, or he couldn’t 
apply his brakes, or something like that. 

A significant factor in the whole case, as I view 
it, is the stop signal, and this Court has driven 
that particular area many, many times. It is per- 
fectly apparent to the Court, and was at the time 
this accident took place, that that stop signal was 
perfectly visible, at least a block away. The driver’s 
testimony that he could not see it, that it was 
sereened by a street lamp, 1s not in accord with 
the facts. 

Now, with respect to the casual connection 
between the immediate injury and the death of the 
deceased, there is no question in my mind but what 
the impact of the steering wheel upon the deceased 
at the time in question was traumatic, and [220] 
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that he suffered from that blow. He told his wife 
upon returning home that he felt the pain. There 
was shock, he could not eat. Dr. Ryan’s testimony 
after all, Dr. Ryan performed the operation, 
and made what I regard a rather heroic effort, in 
view of the prior medical advice given to the 
deceased, to save him. Dr. Ryan, in my opinion, 1s 
best able to testify with respect to what he found 
and what he saw, rather than the glittering gener- 
alities of experts who presume to testify without 
even a fair view of the record. I was not at all 
impressed by that testimony with respect to the 
defense. I say that not unkindly, but in the very 
nature of things, it is difficult for a man to read 
general statements, reports, findings, coroners’ 
findings, and come to a definite fixed opinion. Dr. 
Rvan’s testimony, I believe, is sufficient to justify 
this Court in concluding that the injuries sustained 
hy the deceased at the time in question as outlined 
in the complaint, inevitably and directly and proxi- 
mately resulted in his death thereafter, at an early 
date in January. 

With respect to the length of time which elapsed 


between the injuries sustained and the death of the 
deceased, there was the advice given by the doctor 
in San Mateo, who testified that he suggested rest 
and diet. That may well have appeared to the doec- 
tor at the time he gave his advice as the proper 
thing. I direct no eriticism toward him. But at 
least the deceased sought medical advice, and I do 
not regard the delay as [221] an element of neg- 


Diamond Fotopulos, et al. 223 


ligence on the part of the deceased in any sense. 

Now, so far as negligence is concerned, I have 
made my findings for the record. I desire aid from 
counsel with respect to damage. 

Mr. Bucher: Very well. 

The Court: Give me briefs on that within, let 
us say, ten days. J will then rule on the matter. 

Mr. Bucher: Yes, your Honor. 

Mr. Scholz: Do I understand, your Honor, then, 
that you want counsel for the palintiff to file a 
brief and then me to reply to it? 

ane Court: Yes. 

Mr. Bucher: Yes. 

The Clerk: Five and five? 

The Court: Ten days to each side. 

The Clerk: So that the record may hereafter be 
clear, about these exhibits that are produced to be 
marked ? 

The Court: Well, these exhibits with respect to 
the findings made by the coroner, the findings made 
by Dr. Carr, the pathological findings, I assume 
that Dr. Carr made the pathological ? 

Mr. Scholz: That is true. 

Mr. Bucher: Yes, your Honor, he did. 

The Court: He generally makes them. I wanted 
them in the [222] record in the event the case 
should ever be reviewed. 

Mr. Bucher: I understand. 

The Court: Merely for the purpose of identifica- 
tion. I have in mind what they reflect, because you 
referred to them, counsel, and you also referred 
to them. 
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Mr. Bucher: Yes, your Honor. 

The Court: But it is very difficult, m the renew 
of a case, unless all the records are made available 
so that you can get the whole picture. Bear in mind 
that our circuit is dealing with cold records. [ try 
in every case, so far as I am able, to get the full 
picture as I see it here in court, into the record. 

Mr. Bucher: That is true. 

The Court: he matter of damage is the impor- 
tant question in this case, and it is difficult. 

Mr. Bucher: It is difficult, your Honor. 

The Court: It is not an easy question. So I 
expect adequate, able and conscientious help, and 
J know I will get it from both of you. 

Mr. Bucher: We will do our best. 

Mr. Scholz: If vour Honor please, do I under- 
stand your Honor, that vou do want these copies of 
the pathological and so forth ? 

The Court: Yes. 

Mi. Scholz: I will make copies and submit 
copies to yor [228] Honor. 

The Clerk: And for the sake of the record, let 
it be noted that when they are produced, it will be, 
with the Court’s permission, marked by me as 
follows: The pathological report will be Defend- 
ant’s C, and the picture of the Armv truck will be 
Defendant’s D. 

The Court: Well, I am not so much concerned 
with the pictures of the Army truck. I am not so 
much concerned with the picture of that. As I said, 
Hammond’s testimony is not convincing. His testi- 
mony was diametrically opposed to that of the driver, 
and I can’t say very much for it. 
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The Clerk: Fotopulos vs. United States, for 
further trial. 

Mr. Bucher: Ready. 

Mr. Scholz: Ready. 

Mr. Bucher: Shall I proceed? 

The Court: Yes. If I may suggest, you might 
make a prefatory note for the transcript so that 
we may have a sequence of the last hearing with 
this hearing, showing the reasons underlying this 
hearing. 


Mr. Bucher: I shall. At the original trial a 
stipulation was entered into by and between the 
parties, showing the income of the deceased upon 
which taxes were based for the years 1941 to 
1946, inclusive. We have since then endeavored to 
ascertain the income of the deceased for the five 
yegrs prior to 1941. It will be shown by the testi- 
mony of these witnesses that the deceased filed no 
income tax return prior to the year 1940; that in 
1935 he entered into a partnership agreement with 
a partner who will testify today as to the income 
for those years from 1935 to 1941, and 742. The 
auditor who audited the books of the P. F. Casing 
Company, which was the company owned and oper- 
ated by the deceased, began the audit of those 
books only in 1941, and he will so testify. We have 
examined the records of banks with whom the 
deceased transacted business, and we will have 
present as a witness this afternoon the [225] offi- 
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ect of the Bank of South San Francisco, with his 

record showing deposits, both commercial and sav- 

ines, of the deceased from 1935 on, and with that 

preliminary statement may I call my first witness? 
the Court: Yes. 


ARTHUR BIANCHI, 


called as a witness on behalf of plaintiff; sworn. 
The Clerk: Q. Wiull you state your name To 
the Court? A. Arthur Bianchi. 


Direct Examination 


Mr. Buéher: Q. Mr. Bianchi, were you 
acquainted with Peter Fotopulos during his life- 
time ? A. What? 

Q. Were you acquainted with Peter Fotopulos 
during his hfetime? A. Yes, I was. 

Q@. Were you ever engaged in business with 
him ? A. Yes, sir. 

@. As a partner? &. Yes, sib. 

Q. During the partnership did you each own 
an undivided one-half interest of the business ? 

BY es, sir. 

Q. Did that partnership—I don’t want to lead 
the witness, but I think I can expedite this. [226] 

The Court: In these preliminary features vou 
may. 

Mr. Bucher: Q. Did that partnership agree- 
ment begin July 1, 19386 and inelude, or expire, [ 
should say, about February 15, 1945? 

». Wes. 

@. Mr. Bianchi, did vou and Peter Fotopulos 
share equally in the profits of the business? Did 
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(Testimony of Arthur Bianchi.) 
either you or he ever withdraw more money at one 
time than the other withdrew? A. No, never. 

Q. Do you know whether or not the partnership 
filed any income tax returns with the Treasury 
Department of the United States for the years 
1936, “37, °38 and ‘397 

A. No, he never did. 

Q. He did not. Did you file any returns for 
those years? A. No. 

Q. Do you know what your net earnings from 
the business amounted to during the year 1937? 

(Addressing the Court:) If the Court please, 
may he refer to certain records he has? 

Mr. Scholz: Are those your original records? 
May I ask a question, your Honor? 

The Court: Yes. 

Mr. Scholz: Q. Mr. Bianchi, those records you 
have in your hand here are original records? 
No, they are income tax statements. 

They are income tax statements ? 

Yes. [227] 

What year? 

1940, ’41, ’42, ’43, and 744. 

r. Bucher: I don’t think the witness under- 
stood my question. I asked the witness what his 
net income amounted to for the six months in 1936 
during which they were in partnership. 

@. How much did you earn in the year 1936 
per week, or per month? 

A. About $40 a week. 

Q. About $40 a week? A. That’s right. 
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(Testimony of Arthur Bianchi.) 
The Court: Q. Was that how much you earned, 
or how much you drew? Is that what you earned? 
A. Yes. 
Q. How much did the deceased earn? 
A. The same thing. 
Mr. Bucher: Q. In 1987 about how much was 


it? A. About $40 a week. 
Q. That was your net earnings? A. Wes. 


Q. And he earned about the same amount? 
A Gree 
Q. In 1988 how much did you earn? 
\. About 45. 

Q. About $45 a week? A. “Yes. [228] 

Q. And Mr. Fotopulos earned the same? 

im. Yes. 

In 19397 A. In 1989, about 50. 

@. About $50 a week? A. Yes, sir. 

(. And he earned the same thing? 

A. He earned the same thing. 

Q. For the year 1940 did vou and Mr. Foto- 
pulos file income tax returns? 

A. Yes, we did. 

Mr. Bucher: He is now speaking from the 
records, Mr. Scholz. 

Q. You have a copy with vou of the original 
income tax return filed for the vear 1940? 

A. Yes, sir. 

. How much was your net income for the 
business vear 1940? A. $4468.95. 

Q@. Was the net income of Mx. Fotopulos the 
same ? A. The same thing. 


Diamond Fotopulos, et al. 229 


(Testimony of Arthur Bianchi.) 

Q. How much was it for the year 1941? 

A. ’41 was $5387.23. 

@. And his also was the same? 

A. The same. 

Q. How much was it for the vear 1942? [229] 

A. $6182.86. 

Q. And Mr. Fotopulos’ was the same? 

A. Was the same. 

Q. How much was it for 1943? 

A. For 1943 it was $7552.55. 

The Court: Q. Was that all net? 

A. All net income. 

Mr. Bucher: Q. And his was the same? 

A. His was the same. 

@. How much was it for 1944? 

A. 1944 was $12,262.56. 
@. And his also was the same? 
A. The same. 
@. You sold the business back to him on Feb- 
ruary 15, 1945, did you? A. Yes, sir. 

(). What consideration did you receive for your 
one-half interest ? A. $14,500. 

Mr. Bucher: That’s all, if the Court please. 

Mi. Scholz: If your Honor please, I should 
suggest that the best evidence of the income from 
1940 to 1944, inclusive, would be the income tax 
returns, themselves, rather than his testimony, and 
T assume, if in the absence of the original, which 
would be filed with the Internal Revenue, that 
the copies [230] be filed with the Court. 
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(Testimony of Arthur Bianchi.) 

The Court: I think that counsel has already 
laid the foundation that these are copies in the 
possession of this gentleman. 

Mr. Bucher: That’s true. 

The Court: And he has done the accounting 
ton the iim. 

Mr. Bucher: Yes. 

The Court: And the originals are filed with 
the Bureau of Internal Revenue. 

Mr. Bucher: That’s right. 

The Court: Prior to that time no returns were 
filed ? 

Mr. Bucher: Yes. 

Myr. Scholz: My suggestion is that the copies be 
offered in evidence. 

The Court: They may be received in evidence 
and marked appropriately. 

Mr. Bucher: We will offer the copies of Mr. 
Bianchi’s, if you will furnish us the copies that 
you have, and I think they can all go in as one 
exhibit. Do you have any objection to them going in 
as one exhibit? 

Mr. Scholz: No. 

The Court: So ordered. 


(lhe copies of income tax returns were 
marked Plaintiff’s Exhibit 5 in evidence.) 


Mr. Bucher: Any cross-examination, Mr. 
Scholz? [231] 
Mr. Scholz: No. 
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CLARENCE J. BROWN, 


called as a witness on behalf of plaintiff; sworn. 
The Clerk: Q. Will you state your name to 
the Court? A. Clarence J. Brown. 


Direct Examination 


Mr. Bucher: Q. Mr. Brown, what is your busi- 
ness ? A. Public accountant. 

@. Are you the successor to the business of H. 
A. Dittmer, public accountant? 

A. ‘That’s correct. 

Q. Are you now the owner of that business ? 

7 ernie 

Q. Have you succeeded to all of the records 
and documents from the office of H. A. Dittmer ? 

A. Yes, sir. 

Q. And you are in possession of all of the 
records, are you? A. Yes, sir. 

Q. I ask you if you have recently had occasion 
to examine the records pertaining to Peter Foto- 
pulos for the P. F. Casing Company ? 

A. Yes, I have. 

Q. Have you found in those records any record 
of income tax returns during the past few years? 

A. Yes, I have. 

@. Was the first record that you have of an 
income tax return filed by Peter Fotopulos as 
an individual or as a partner of the P. F. Casing 
Company one of those you found? A. Yes. 

(). ‘What year was that for? A. 1941. 

Q. And you have a record in your office of a 
copy of the income tax returns? A. Yes, sir. 
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(Testimony of Clarence J. Brown.) 

Q. Have you made a digest or a report of those 
returns, Mr. Brown? 

A. I have checked them to the detailed records 
that are in the office, yes. 

Q. Have you before you a report of those 
returns that you prepared ? 

A. In this folder I have his tax returns for the 
years 1941 to °46, with the exception of ‘44. 

Q. With the exception of 744? 

A. Yes, but I have an audit report of the State 
of California on his 1944 return. 

Q. Have you checked back or verified the 
returns which he made for those years in any 
manner ? 

A. Well, [ have checked them to certified copies 
that My. Dittmer made up and checked them to 
detailed monthly reports to [233] show they do. 

Q. And they do? 

A. Yes, they do tie up. 

Q. Have vou checked them with any state 
agency ? 

A. Not except with the Franchise Tax Com- 
missioner for the year of 1943 and ’4. 

Q. And did you make that check? 

m. es. 

@. And do they check? 

A. They are materially correct, ves. There are 
slight corrections here under ‘‘Deductions’’ only. 

@. What you have just shown me are the 
reports of the Franchise Tax Commissioner ? 

A. Yes. 
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(Testimony of Clarence J. Brown.) 

Q. Mr. Brown, are you prepared to advise the 
Court of the net earnings of Peter Fotopulos for 
the year 1941? 

A. Well, in accordance with his tax return that 
was filed for that year—do you want net return? 

Q. Yes, net return—net income. 

A. Net income, his taxable income varies during 
the course of this five-year period. You would 
rather have that total? 

The Court: Let us have the gross income. 

A. $5423.23. 

The Court: Q. <As to the partnership ? 

A. Individually. His net income after deduc- 
tions was $5301.08. [234] 1942, total income 
$6235.86, net income $5802.07. 1943, total income 
$7872.55; net income $7159.70. The State changed 
the 1943 income tax return disallowing certain of 
the deductions and made the revised net income, 
that 1s, after deductions, $7379.70. 1944 I do not 
have any returned copies, but according to the 
Franchise Tax Commissioner his revised net income 
is $12,351.27. 1945 net income is $16,318.39. 

Mr. Bucher: Q. After deductions ? 

A. No, that is before deductions. 

Q. That is before deductions ? 

A. Yes. The tax return changed during that 
period. 

The Court: Q. What is the net? 

A. The net is standard deductions. He did not 
take any contributions or anything of that nature. 


234 Umted States of America vs. 


(Testimony of Clarence J. Brown.) 
In 1946 the same thing. They took the standard 
deductions, so the total income is $18,574.76. 

Mr. Bucher: Q. You have no record of any 
audit or of any tax returns having been filed prior 
to the year 1941? oe Woy sir: 

Mr. Bucher: That is all, if the Court pelase. 

Mr. Scholz: No questions. 

The Court: Q. Won mre a certified pablic 
accountant ? 

A. No, just a public accountant. 

Q. Have you rendered a report to your prin- 
cipals? [235] 

A. No, sir, not a copy of this. There is no 
facilities for— Well, it is very difficult to certify 
the statements as being absolutely reasonable or 
correct, because there is no facilities for internal 
control. 

@. What do you mean by that? 

A. ‘The company has to be of larger size and 
have more internal control so there are no oppor- 
tunities for certifying statements on income 
received and pay-out expenses that are not rec- 
orded. 

@. ‘This co-partnership, as I understand it, kept 
books of account? A. Yes, sir. 

Q. What books did they keep? 

A. Books of original entry and a general ledger. 

Q. Including journal, cash book, accounts 
receivable, accounts payable— A. Yes. 

Q. And profit and loss statements ? 

A. Yes, monthly. 
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(Testimony of Clarence J. Brown.) 
Q. Monthly profit and loss statements? 
A. Yes. 


@. Did you examine them? A. Yes. 
@. Are the profit and loss statements in accord- 
ance with the ultimate return? A. Yes, sir. 


(). You made a check on that? [236] 

A. Yes, sir. 

Q. Did they keep books prior to 1940? 

A. I don’t have any record of that. 

Q. Did you inquire? 

A. I was suecessor to Mr. Dittmer, who took 
over the records, and prior to that time we were 
advised that Mr. Bianchi took care of the records. 
We have no copies of them. 

Q. Do you have any means of determining the 
accuracy or inaccuracy of the statement made by 
the gentleman who preceded you on the witness 
stand, as to the income of approximately $40 or 
$45 a week? 

A. My reaction to it is if in the year 1941 they 
made some $5000 apiece, I didn’t see how they 
could earn $5000 on $50 a week. 

Q. How, in a business of this character, could 
vou have a precipitous jump, as marked or sharp 
between $40 a week and $5000 a year? 

A. It may be they took on a new product or 
expanded thei services. 

The Court: The business had to do with sausage 
cases ? 

Mr. Booker: That’s correct. 

The Court: Q. It was sort of a one-man affair? 

m. Yes, SIT. 
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(Testimony of Clarence J. Brown.) 

Q. You have taken over then, have you? 

A. I have taken over the accountant’s records, 
yes, Sir. 

The Court: Who is operating the business now ? 

Mr. Bucher: When he took it over? 

The Court: Yes. 

Mr. Bucher: The business or partnership more 
or less ceased. 

The Court: @Q. Upon the death of Mr. Foto- 
pulos, do I understand that the business more or 
less ceased ? A. It ceased. 

@. Inoperative ? A. Inoperative. 

Q. Is that correct? 

A. Yes, sir, they made a loss in 1947. 

The Court: Do I recall correctly that when the 
widow was in Court she testified she undertook to 
operate the business, or have a relative operate it? 

Mr. Bucher: She tried, but couldn’t make it. 

The Court: Mr. Fotopulos was the guiding per- 
son and he undertook to contact the accounts ? 

Mr. Bucher: Yes. 

The Court: Who made the deliveries? 

Mr. Bucher: Fotopolus or his partner, or an 
office boy he would have. 

The Court: Do you have any questions, Mr. 
Scholz? 

Cross Examination 


Mr. Scholz: Q. From your knowledge of the 
business, could you say that that was a business 
that could only be [238] run by Mr. Fotopulos? 

A. This particular business, yes, sir. 
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(Testimony of Clarence J. Brown.) 

Q. No one else could run it? 

A. That I couldn’t say. 

Q. That was the question I asked you. 

A. It is difficult to say. I took the records over 
in December. 

Q. Are you acquainted with how they conducted 
the business ? 

A. No, sir, when I took over they were not in 


existence. 

Q. The only thing you know are the records 
they presented to you? A. Yes. 

@. Were you ever out there? Ae Nowe 


Q@. You never saw the place of business ? 

“A. No, sir. 

Q. I don’t want to be argumentative, and vou 
may not be able to answer this question, and if you 
cannot, just say so. Wouldn’t it strike you that 
with the business of $18,000 in 1946, that that busi- 
ness could be sold instead of being terminated with 
a loss for a few months in 1947? 

Mr. Bucher: If the Court please, I object to 
that. 

The Court: Sustained. 

Mr. Scholz: That’s all. 

Mi Bucher: May-I recall Mr. Bianehi, for a 
moment? [239] 

The Court: Yes. 


238 United States of America vs. 
ARTHUR BIANCHI, 


recalled as a witness on behalf of plaintiff; prev- 
lously sworn. 


Redirect Examination 


Mr. Bucher: Q. Mr. Bianchi, when you testi- 
fied before, you stated, I believe, in the year 19389 
your net Income amounted to about $50 a week, is 
that correct? ws. YVies, sin 

@. Which would be around $2500 for the year, 
and in 1940 your income was $4468.95, 1s that cor- 
rect? A. Yes, sir. 

Q. Nearly $2000 more. How do you account for 
the increase of $2500 for 1939 to $4500 for 1940, 
if you can account for it? Did you take on any 
additional accounts, or what? 

A. No, we worked more casings. We got a new 
place in Oakland, the Golden West Meat Company 
in Oakland. 

Q. I didn’t hear that. 

A. We got the Golden West Meat Company, in 
Oakland. 

(). That increased the volume of your business 


substantially, didn’t it? A. Yes, sir. 
Q. That was the first year for which you filed 
an income tax return? A. Yes, sir. [240] 


Mr. Bucher: That’s all. 
Cross Examination 


Mr. Scholz: Q. Mr. Bianchi, you stated that 
in 1940 your income was $4468, and then Mr. Foto- 
pulos’ income was $4468, likewise, is that right? 
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(Testimony of Arthur Bianchi.) 
Yes, sir. 

Then in 1944 you sold out— 
No, 1945. 

Was that February 15, 1945? 

A. Yes, sir. 

Q. Was there any change in the method of your 
conducting your business from the time you started 
until the time you sold out? A. Any what? 

Q. Any change in the method of conducting 
your business. 

A. No, it went right along. 

Mr. Scholz: That’s all. 


oro 


Redirect Examination 


Mr. Bucher: Q. Your daughter kept the books 
during part of the time you were in partnership ? 

A. Yes, sir. 

Q. Have you made a search of those old rec- 
ords ? 

A. I left everything down in the office and I 
don’t know what became of them. 

Q. You haven’t found anything, yourself? 

A. No. [241] 

The Court: How long did you know the 
deceased, Mr. Fotopulos? 

A. Oh, I knew him about ten years before. 

Q. Did he alwavs confine his activities to this 
tvpe of business ? 

A. Since I know him, yes, since about 1925 or 
26 f know him, 

Q. He was concerned with the business of the 
manufacture and sale and vending of cases? 
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(Testimony of Arthur Bianchi.) 
A. No, he was working. 
Q. Working for a day wage? A. Yes. 
Q. What was his occupation? 
A. Casing worker. 
@. Always casing? A. Since I know him. 
The Cou: ¢ That’s ali: 
Mr. Bucher: That’s all. 
Mr. Scholz: That’s all. 


PETER BALESTRACCI, 


called as a witness on behalf of plaintiff; sworn. 
The Clerk: Q. State your name to the Court? 
A. Peter Balestracci. 


Direct Examination 


Mr. Bucher: Shall I proceed, your Honor? 

The Court: Yes. [242] 

Mr. Bucher: Q. Mr. Balestracei, what is your 
business or occupation ? 

A. Assistant cashier, Bank of South San Fran- 
CISCO. 

Q. Were you acquainted with Peter Fotopulos 
during his lifetime ? A. Yes, sir. 

Q. Did you have any banking business trans- 
actions with him during his lifetime? 

A. We did. 

(). Your bank, 1 mean. A. Yes, sir. 

(). Have you examined the accounts of Peter 
Fotopulos with your bank for a period of ten 
years last past? 

A. Yes, sir, I have the records here. 
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(Testimony of Peter Balestracci.) 

Q. You brought the records with you? 

A. Yes. 

Q. From those records I will ask you whether 
or not you could advise the Court as to the status 
of the savings account, if any, of the deceased, 
Peter Fotopulos, beginning with the year 1935. 

A. From 1935 to 1939 there has been deposited 
in his savings account $4375. 

Q. Now, you are also acquainted with his com- 
mercial account, are you? A. J am. [243] 

Q. I will ask you if you can state to the Court 
the deposits of the business annually, beginning 
with 1935? A. I have added these up. 

Q. I beg your pardon? 

A. I have added the amounts that were depos- 
ited to his commercial account. They amounted to 
$7100 in 1936; $14,200 in 1937; $19,300 in 1938; 
$31,300 in 1939; and $30,200— 

Q. That’s all you brought with you? 

A. Fhrat’s right 

Q. Do you know anything about the net earn- 
ings of Peter Fotopulos during his lifetime? 

A. Not exactly, with the exception of his income 
tax return record. 

Q. You only know from the time he was filing 
income tax returns? A. Yes. 

Q. Did you prepare some of them for him? 

A. Yes. | 

@. Do you recall for what years? 

A. I ean’t recall the years exactly, but I think 
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(Testimony of Peter Balestracci.) 
it was 1941 and 1942, but I am not positive of the 
vears. 

@. You don’t know anything about his net earn- 
ings prior to 1940? Ay Mo, I dome 

Mr. Bucher: That’s all. [244] 

Cross Examination 

Mr. Scholz: Q. Did Mr. Fotopulos ever bor- 
row money from you during that period of time? 

4. OM and on, gycs cir: 

@. On his note or security? 

A. Mortgage and personal notes, also. 

Q. And the mortgage was on some real prop- 
erty? As, Yes) sie 

. In South San Francisco? A. Yes, Si. 

Q@. What would the sums average, about? 

Aw I can’t recaly exacily, but I think “eu: 
three or four thousand. 

Q. During what years was that? 

A. Prior to 1940. 

Q. But that was all secured by mortgage on 
the real property ? my Y QS) Sir’. 

Mr. Scholz: ‘Phat’s “all. 

Mr. Bucher: ‘That’s all. May this witness be 
excused ? 

The Court: Yes. 

Mr. Bucher: That is the only evidence we can 
produce, your Honor. 

The Court: Mr. Seholz, and counsel, many 
wecks have elapsed and the case was partially sub- 
mitted by reason of your absence from the juris- 
diction. I indicated to Mr. Mitehell that I desired 
this testimony with respect to the earnings spread 
over [2451] a period of time. 
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With respect to the negligence aspects of the 
case, there was no question in my mind of the 
trial, nor is there any question in my mind now 
that the rear end collision which took place in 
the vicinity of Bush and Van Ness Avenue 1mmed- 
iately opposite the automobile salesrooms of Neil 
McNeil & Company, that that accident was the 
result of and proximately caused by the negligence 
of the driver of the Army truck. The impact on 
the rear end, as I recall, was of sufficient force 
to cause this truck’s steering wheel to protrude 
into the stomach of the deceased. There was a 
buckling operation. The truck of the Army was 
quite heavy and the truck that the plaintiff was 
driving was a light pickup type, and by some 
chemical process having eroded the structure of 
the hight truck may have contributed to the lack of 
density in the steel, but in any event the impact 
was a forceful one, causing, as I have said, the 
steering wheel to protrude into the stomach of the 
deceased, or at least he registered that complaint 
immediately thereafter to his wife. 

What is your position, Mr. Scholz, with respect 
to the causal relationship, having in mind the medi- 
eal aspects of the case? 

My. Scholz: As I understand your Honor’s 
question, it is, would the impact be sufficient to 
eause his death? Is that your Honor’s question ? 

The Court: There is no evidence in the record 
denying the impact. That stands uncontradicted. 
We must accept that. 

Mr. Scholz: But how forceful that impact was 
I cannot say. I think that is purely a question for 
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the Court. The testimony varies. You may reeall 
that the Army eaptain testified that the mud was 
knocked off the back part, and then, on the other 
hand, you have testimony that there was a buckling 
of the body of the pickup truck. I don’t think 
that 1s undisputed, but I think it 1s purely a ques- 
tion for the Court to decide which was which. 

The Court: Has the transcript been written 
up? 

Mr. Bucher: No, it has not been. The testimony 
was to the effect that there was a puncture of the 
bowel and peritonitis followed, and death followed 
practically immediately after the operation. That 
was Dr. Ryan’s testimony. 

The Court: Dr. Russell Ryan testified in the 
case, and I recall that was his testimony. 

Mr. Scholz: In view of the fact that some time 
has elapsed since we have heard the evidence, it 
nught be well to have the testimony written up. 

Mr. Bucher: Dr. Ryan testified as to the eondi- 
tion of the deceased when he first examined him, 
the condition on operation, the condition as dis- 
closed, and the autopsy findings were submitted 
in the record. 

The Court: The deceased visited a doctor in 
san Bruno [247] who testified. Of course, there is 
the contention that if that doctor had intervened 
sooner in the case he might have saved the man’s 
life. T am not passing upon that phase of it, nor 
am I eriticizing the doctor, at all, but there seemed 
to be, aecording to mv best recollection, a period 
of four or five or six days that intervened. 

Mr. Fotopulos was unruly and hard to manage, 
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and would not subject himself to any medical exam- 
ination. That is the testimony of his wife. How- 
ever, he did send for this doctor, who tried to give 
him some superficial treatment and give him some 
pills. The pain became increasingly more difficult 
for the man to bear, and his wife called in Dr. 
Ryan’s assistant first, and then, the next morning, 
Dr. Ryan. As I recall Dr. Russell Ryan’s testi- 
mony, he observed what he regarded as a surgical 
stomach, and immediately ordered him to the hos- 
pital. He recommended immediate hospitalization 
and surgery. 

Di. Russell Ryan’s findings are embraced in the 
report, are they ? 

Mr. Bucher: Yes, your Honor. 

The Court: Peritonitis ? 

Mr. Bucher: Yes, peritonitis. He said there was 
no question about the rupture of the bowel. 

The Court: Is there any evidence in the record 
concerning a condition of appendicitis? 

Mr. Bucher: He said the appendix was appyoxi- 
mately normal. [248] He first suspected an appen- 
dix before operation, but on operation found the 
appendix was normal. 

The Court: He had a suspicion, that’s right. 
he appendix was normal. 

My. Bucher: Yes. 

The Coutt: What did Dr. Carr find on the 
appendix ? 

Myr. Bucher: Normal. 

The Court: Does the record show that immedi- 
ately after this accident that the deceased, Mr. 


ay 
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Fotopulos, repaired to his home and did no further 
work ? 

Mr. Bucher: ‘The record shows he repaired to 
his home and complained to his wife that he was 
nauseated and he vomited, and the next morning 
he went to work under distress and worked a few 
hours after that, but still complaining in an increas- 
ing manner of pain until finally she persuaded 
him— 

The Court: Is that an accurate statement, Mr. 
Scholz? Bear in mind that I have tried many cases 
since this, Counsel. 

Mr. Scholz: It is difficult for me to reeall it. 

The Court: In fairness to the Government, to 
the plaintiff, and to the Court, I think it only 
fair to ask this transeript be written up. 

Mr. Bucher: The Court will recall that at the 
time it was tried the question came up as to whether 
it should be written up and the Court indicated 
then it desired some evidence of earning power 
and it would not be necessary to have the record 
[249] written up. The Court was of the opinion 
as indicated today. That 1s our position. The state- 
ment which I made to the Court I know so well 
that I know my statement is correct and would be 
sustained by the record. I don’t want to dispute 
Mr. Scholz on the matter, but I know it is correct. 

Mr. Scholz: You are not disputing me. I did 
not question that. 

The Court: Will the Government have the ree- 
ord written up? 

Mr. Scholz: Yes, the Government will have the 
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record written up if it will assist the Court, of 
course. 

The Court: I was inclined to view at the summa- 
tion of the case that there was a causal relation- 
ship between the injury and the ultimate death. 
My recollection then was, of course, better than my 
recollection now of the facts. Many matters have 
transpired. Lurking in my memory, however, is 
the matter of this appendix, prior complaint was 
made, and on that phase I should like to examine 
the record. 

According to Dr. Russell Ryan’s findings there 
was no showing of trauma or evidence of trauma. 
Am I correct? 

Mr. Bucher: That’s correct, there was no objec- 
tive finding prior to operation. He stated in his 
testimony that his conclusion was based upon speci- 
fic findings on operation, and he analyzed clearly 
the relationship between the nerve and the trans- 
verse colon, the deficiency in the blood supply [250] 
causine the perforation which follows a trauma 
as indicated by the deceased. Dr. Ryan analyzed 
that very clearly from the witness stand. 

The Court: Did the Government present any 
medical ? 

Mr. Seholz: Yes, we did. 

Mr. Bucher: Your medical consisted of the gen- 
tleman from the Navy Hospital. 

Mr. Scholz: Yes. 

The Court: Yes, the gentlemen from the Nayv 
Hospital. But they never saw the deceased. 

Mr. Scholz: They never saw the deceased. 
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The Court: And never made made an examina- 
tion. 

Mr. Scholz: Their testimony was purely from 
the record. 

The Court: And one gentleman, as I reeall, 
testified only on a hypothetieal. 

Mr. Bucher: ‘They both testified on hypothetical 
cases. 

My. Scholz: Yes, in the sense that all they did 
was examine the pathological and other records in 
the case and testified from the pathological and 
other records in the case. 

The Court: Very well, gentlemen, the matter 
may stand submitted when as and if the transcript 
is received. [251] 

[Endorsed]: Filed April 1, 1948. 
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/s/ PAUL P. O'BRIEN, 
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the Ninth Circuit. 
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In the United States Court of Appeals 
oretihne, Ninth Cirewir, 


No. 12066 
THE UNITED STATES OF AMERICA, 
Appellant, 
Ws. 


DIAMOND FOTOPULOS and THOMAS FOTO- 
PULOS, and JOAN FOTOPULOS, minors, by 
and through their guardian ad litem, Diamond 
Fotopulos, 

Appellees. 


STATEMENT OF POINTS 


To the Clerk of the above-entitled Court: 

The appellant hereby designates the Statement 
of Points to be Relied Upon on Appeal which it 
filed with the Clerk of the United States District 
Court at San Francisco, California, on August 20, 
1948, as its Statement of Points to be Relied upon 
on Appeal in the United States Court of Appeals 
for the Ninth Circuit. 


/s/ FRANK J. HENNESSY, 
United States Attorney, 
Attorney for Appellant. 
[indorsed]: Filed December 16, 1948. Paul P. 
O’Biien, Clerk. 
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[Title of U. S. Court of Appeals and Cause. ] 
DESIGNATION OF RECORD 


To the Clerk of the above-entitled Court: 

The appellant hereby designates the Praecipe 
for Preparation of Record on Appeal which it 
filed with the Clerk of the United States District 
Court at San Francisco, California, on August 20, 
1948, at its Praecipe for Preparation of Record 
on Appeal in the United States Court of Appeals 
for the Ninth Circuit. 


/s/f FRANK J. HENNESSY, 
United States Attorney, 
Attorney for Appellant. 


[Endorsed]: Filed December 16, 1948. Paul P. 
O’Brien, Clerk. 


